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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 








The Trend of the Times 


The section of legal education of the American Bar Association publishes 
a little journal called Notes on Legal Education. In the copy issued June 25 
the almost incredible facts concerning increase in the number of lawyers and 
threatened inundation of the profession, were concisely reported. It is esti- 
mated that fewer than five thousand need be admitted annually to maintain 
the ranks, already overcrowded. But actually there are forty thousand stu- 
dents in law schools. We are told of eighty percent failures in a recent Cali- 
fornia bar examination, of eighty-one percent in Massachusetts, of seventy- 
four percent in Utah and seventy-five percent in Rhode Island. We read 
also that these drastic eliminations will not suffice because applicants who per- 
sist usually gain admission after a second or a fifth or a tenth attempt. So 
the section on legal education suggests that it is up to the supreme courts to 
stem the tide by increasing educational requirements. 


It is true that in many states requirements are shamefully low, but the 
remedy of higher requirements, while insuring better preparation, does not in 
itself do full justice to the more or less innocent aspirants. What is needed 
is to discourage this foolish ambition to enter a crowded profession by giving 
students full information while they are still in preparatory schools. This was 
seen by Mr. Paul O’Donnell, who, as chairman of a committee of the Illinois 
State Bar Association, has created the machinery for doing this. An article 
in this number tells how the facts are disseminated and apparent success in 
attacking the problem fundamentally. 





The movement for reform in judicial administration is rounding out its 
program by preparations for co-ordinating, simplifying, and unifying state judi- 
cial systems. We have told of plans made in Kansas and Idaho to accomplish 
this necessary reformation, In this number we present the ambitious plans 
under way in Georgia and in New Jersey. We have told how Massachusetts, 
by an evolutionary process, has unified its judicial system so that now there 
is no such thing as a petty, or inferior court, no such thing as an ignorant 
or fee-hypnotized magistrate. In this field, and in making the state bar a dis- 
ciplined, expert and self-respecting body, lies the statesmanship open to every 
lawyer who has ambition to render public service. 





The current number contains several articles concerning the need for better 
modes of selecting judges. The subject itself, and the recurrent discussions 
in many states, seem to justify the space accorded. The bar of the country, 
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some years ago, shed bitter tears over the spread of the judicial recall. It was 
in all states in which judges are elected for short terms, a sham battle. In all 
such states every judge is subject to recall, and under conditions far less fair 
than those condemned by the bar. Since there have been practically no in- 
stances of removing judges under recall statutes, which still prevail in a num- 
ber of states, this law cannot be accused of menacing judicial freedom. But 
the proper independence of the judiciary is constantly threatened under a sys- 
tem of popular election, whether partisan or not, when terms are brief. 





There are still those who see no need for a judicial council. It is because 
they have not learned of the significant work already done by judicial councils 
which have only advisory powers. In this number appear reviews of judicial 
council reports and accomplishments, One does not have to read far to realize 
that a unifying body composed of judges and lawyers has been much needed 
for a generation and longer in our loosely organized judicial systems, which 
have provided no critical body, no remembering mind and no constructive 
organ. And there is room also on these councils for lay opinion. In most 
states they receive the, hearty co-operation of law schools, and this is available 
in practically every state. 





Direct Solution of Bar Congestion 


Illinois State Bar Association Gives Facts and Counsel to High School 
Students Concerning the Practice of Law as a Vocation 








It was reported not long ago that there 
were four times as many students in law 
schools as are needed to keep the bar of the 
entire country at its present sufficient num- 
bers. Without quibbling over computations 
it is evident that the situation spells a lot of 
misery for a lot of people—perhaps for all 
the people of the nation. Mr. Paul O’Don- 
nell, of the Chicago bar, came to the con- 
clusion that efforts to reduce the number of 
students might be made effectual. That would 
be the correct way of averting a calamity. 
He believed that if the facts were widely 
disseminated there would be fewer young men 
and women who would elect fer conipetition 
in a bar already crowded. 

In the early part of this year the legal edu- 
cation committee of the Illinois State Bar As- 
sociation, of which Mr. O’Donnell is chair- 
man, sent a circular letter to the principals 
of all Illinois high schools, advising them 
that the Bar Association was prepared to give 
vocational counsel to the young men and 
women students who were considering the 
study of law. The result has been encourag- 
ing. The committee reports, in Ill. Bar Jour- 
nal for April, that it is daily receiving letters 
from principals and students expressing their 
appreciation and requesting advice. The re- 
port continues: 

“We are securing, in the home town of each 


inquiring student, a mature lawyer who will give 
ersonal counsel to each student individually. 
he purpose of this counsel will be to ale 
the student to get a clear picture of the course 
of studies and the character of the life which 
he is undertaking when he starts out to become 
a lawyer. We expect that the counselors will 
be neither flatterers nor knockers. They will 
discourage students who, in their judgment, are 
not likely to be successful in the study, and 
later in the practice, of law. They will encour- 
age those students who, in their judgment, will 
be successful. They will, we are sure, urge upon 
the student to get the very best preliminary and 
legal education he can afford before presenting 
himself for admission. A great service 
can be done for the community by aiding am- 
bitious students to plan in advance, so that they 
will either be equipped to successfully arrive at 
their destination, or will be able to pick out a 
destination at which they are more likely to 
arrive.” 


The widest publicity should be given to the 
work of Mr. O’Donnell’s committee. There 
can be no question that the economical, as 
well as strategic, title to acquaint candidates 
with vital facts is when they are considering 
their life work. That the information can 
be given easily by any state bar association is 
equally evident. And that it will have a pro- 


found effect, for the ultimate good of individ- 
ual and public interests, appears to be highly 
plausible. 























Selection of Judges Discussed 


Annual Meeting of Judicature Society Affords Lively Debate as to Merits 
of Massachusetts’ Appointive System 


Industry and commerce are always on the lookout for capable 


brains, but that is not true in politics. 


If a great electrical ap- 


paratus were standing yonder and anyone was invited. to operate 
it, being told, however, if he pulled the wrong lever he would be 
killed, how many do you suppose would manipulate the levers? 
But if that apparatus was a voting machine, none of us would hesi- 
tate to go up and turn all the levers.—Chief Justice Harry Olson. 


The features of the annual meeting of the 
Judicature Society on the afternoon of May 4 
were the opening remarks of President New- 
ton D. Baker, the explanation by Chairman 
Justin Miller of the organization of the Com- 
mittee on Judicial Selection jointly sponsored 
by the National Municipal League and the 
Society, the address by Mr. Orvillle Park on 
the judiciary article of the tentative constitu- 
tion for Georgia drafted for the Institute of 
Public Affairs of the University of Georgia, 
and a very spicy debate on the subject of the 
appointive judiciary led by Mr. Joseph F. 
O’Connell and Mr. Frank W. Grinnell, both 
of Massachusetts. 

Chairman Clarence N. Goodwin opened the 
meeting with a brief statement concerning 
the material aid which President Baker had 
rendered during a trying period in the So- 
ciety’s career. “. . He has constantly 
conferred with the officers and nothing has 
been done without his approval. He has given 
generously of his time and efforts in circum- 
stances which you gentlemen must realize have 
been difficult. If you have had experience 
with organizations of this kind that depend 
upon private contributions for their support 
you will know that the demands upon the 
time of the president have not been light. 
Whenever I have communicated with Presi- 
dent Baker I have had from him an instant, 
sympathetic and helpful response. I think that 
is something that the Society should know 
about and that we all should appreciate.” 

President Baker said, in substance: 

“This Society is conducting a work of very 
@ereat importance. It is a type of social agency 
which at this time is in danger. The need of 
the country for purely relief activities is so great 
that the group of social organizations that 
ameliorate the processes of government among 
us and improve the conditions of our institutions 
by volunteer activities, and have to be supported 
by private subscription, are in danger of serious 
aap Be their work. . There is a 
grave ger of overlooking the organizations 
that have developed expertness in dealing with 
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problems of government and which can con- 
tribute aid in the solving of many other prob- 
lems. These organizations are making it - 
sible for governmental agencies to improve. They 
must not be allowed to fall by the wayside. 

“This Society can assist toward a very spe- 
cial contribution which our profession is still 
inadequately making. We are trying to perform 
the services which our country has a right to 
expect from its bar.” 


The Society’s Major Activities 

President Baker then spoke of some of the 
major activities of the Judicature Society, of 
which he placed first the unification of courts. 
Under this heading he spoke of observing in 
London the trial of a minor infraction of law 
by one of the most distinguished justices of 
the High Court, which was the subject also 
of a letter to our readers published in the 
June number of the Journal. 


“With us justice in its least aspects should 
be an important public concern. The best minds 
and best consciences are needed in decling with 
the poorest of our citizens as well as with the 
larger cases. If we achieved this ideal we should 
have come a great way toward self-discipline 
which is the most important principle of a re- 

ublic. This Society has always had as one of 
its dreams the achievement of this ideal.” 


The President next spoke of the Society’s 
promotion of the judicial council movement, 
saying: 

“Judicial councils ought to have, in addition 
to members of the bar, representatives of the 
laity, which would serve to raise the curtain on 
court proceedings and council discussions for 
those not commonly on the inside. I think the 
press should be represented and organizations of 
women voters and labor unions. e lay mem- 
bers should, I think, be a minority, and perhaps 
not permitted to vote on purely technical mat- 
ters; but their admission would be that of an 
indispensable element—the element of public 

inion on matters vital to a great group of - 
citizens.” 


President Baker then referred to the field 
of judicial selection and its problems: 
“Qualities such as congenial personality are 
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too generally decmed an adequate appeal to 
popular suffrage in choosing judges. Recently 
I read the following sentence in a book by 
Norman Angell: ‘Man can never be governed 
by experts, and he can never govern without 
them.’ Government is a political matter—it is 
not exactly a science, but it calls for the aid of 
science. hile the final power resides in the 

ople we have perhaps been over-democratic in 
eaving the disposition of certain powers to the 

ople without providing them with means of 
information. Our profession owes to the voters 
the kind of information with regard to judiciary 
candidates which we alone can give.” 

Here the speaker explained the well de- 
veloped system under which the bar of Cleve- 
land advises voters concerning the qualifica- 
tions of candidates, which is based upon a 
bar association committee of fifty represent- 
ing every kind of professional, political and 
social group. 

“When we inaugurated this system the — le 
of Cleveland suspected the bar. They felt that 
there was a lack of sincerity on our part. Each 
year this distrust has diminished and I think 
now it is fair to say that the recommendation 
of the committee is worth fifty per cent of the 
total vote cast. Each year it grows larger. I 
think we can safely look forward to the time 
when a man voting for judges will realize, first, 
that no judge from whom he can expect favors 
is worth voting for, and secondly, that the only 
way he can be just to his own best interests 
is by accepting the candid judgment of the bar 
upon the qualifications of their professional 
associates.” 


Nation-wide Study of Judicial Selection 

Dean Justin Miller, of Duke University 
school of Law, who is chairman of the Com- 
mittee for the Study of Judicial Selection, 
Tenure and Retirement, sponsored jointly by 
the National Municipal League and the Judi- 
cature Society, made an informal report of a 
most encouraging nature. At a preliminary 
meeting held last September in Atlantic City 
Mr. Edward M. Martin, who is Public Affairs 
Secretary of the Union League Club of Chi- 
cago, was chosen as secretary and manager 
of the field and editorial work. A second 
meeting was held in Baltimore in October, 
at which the scope of the work was con- 
sidered. 

On the day following Chairman Miller’s ex- 
planation a large and very successful meeting 
of the committee was held, in Washington. 
The work is seen to be one involving a great 
deal of investigation, for until this time no 
writer on the subject has done more than 
nibble at it. The personnel of the committee 
at the time of Chairman Miller’s report to the 
. Society stood as follows: 

Dean Justin Miller, Duke University Law 

School, Chairman. 

Edward M. Martin, Chicago, Secretary. 
Newton D. Baker, Cleveland. 
Francis X. Busch, Chicago. 


Richard S. Childs, New York City. 

Walter Wheeler Cook, Johns Hopkins Uni- 
versity. 

Walter F. Dodd, Chicago. 

Thomas E. Donnelly, Chicago. 

Carl V. Essery, Detroit. 

William G. Hale, Dean, University of 
Southern California Law School. 

Herbert Harley, Ann Arbor, Michigan. 

James M. Landis, Harvard Law School. 

Frank J. Loesch, Chicago. 

L. C. Marshall, Johns Hopkins Univer- 
sity. 

Amos C. Miller, Chicago. 

Raymond Moley, Columbia University. 

William B. Munro, Pasadena, Calif. 

Frederic A. Ogg, University of Wisconsin. 

Stuart H. Perry, Adrian, Mich. 

Roscoe Pound, Dean, Harvard Law School. 

Ira J. Robinson, Washington, D. C. 

Chester Rowell, New York City. 

Murray Seasongood, Cincinnati. 

Burke Shartel, University of Michigan Law 

~ School. 

Henry U. Sims, Birmingham, Alabama. 

M. C. Sloss, San Francisco, Calif. 

Silas H. Strawn, Chicago. 

Charles M. Thomson, Chicago. 

John H. Wigmore, Northwestern University 
Law School. 

W. F. Willoughby, Washington, D. C. 


At the conclusion of Dean Miller’s state- 
ment Mr. Orville Park, of ‘Macon, Georgia, 
explained the judiciary article of the tentative 
state constitution, already referred to. Mr. 
Park was chairman of the large committee 
which settled the terms of this draft. Be- 
cause of the importance of what Mr. Park 
said and the questions submitted and answered. 
and for the sake of the index, a separate 
article is made of this part of the proceedings, 
and it is given a position immediately follow- 
Ing this account of the meeting. 


What Do the Voters Think? 


Judge Clarence N. Goodwin precipitated a 
lively debate on the subject of the appointive 
judiciary when he suggested that the voters 
presumed in anywise to be interested in judi- 
cial elections, or capable of passing upon 
candidates’ qualifications, do not really wish 
to select their judges by popular vote. He 
said: 


“Ought we not to ask this question first—d@ 
the voters desire to select their judges directly? 
Ought we not to ask that question in all seri- 
ousness? We have evidence which can be stud- 
ied. For instance, when we have a general elec- 
tion we have a great out-pouring of the voters. 
How does that compare with the number of 
voters at a judicial election? The question can- 
not be answered by a general principle. Our 
President has suggested that we might be too 
democratic in the selection of judges. I think 
that the idea of a democratic republic is this: 
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investing in the voters the right to select all 
agents of government to exercise political power, 
who are to take political action, or who are to 
act for them. We have a perfect example in 
our federal government. We only vote for those 
who exercise legislative and executive power. 
We have had a long experience and there has 
never been a considerable body of voters which 
has suggested a departure from that principle. 
If the people were dissatisfied would they not 
move to change the federal plan? I believe 
that with the ordinary voter the selection of 
judges is a question that he is only confused 
and annoyed by. Has the voter ever indicated 
that he cherishes this task, which he admits 
that he is not competent to perform? The plan 
is | tag mee that the people determine whether a 
judge having already served at least one term 
should be continued in office. I feel that that 
would satisfy the desire of most voters to have 
some kind of a check upon executive selection. 

“If the people have not the desire to select 
all judicial, as well as administrative officials, 
why is the plan embodied in so many of our 
state constitutions? I believe the answer to 
be that it springs from the desire of politically 
powerful men to exercise power. As an ex- 
ample, the Illinois constitution, adopted in 1870, 
provided for the popular election of clerks of 
the circuit and superior courts of Cook County. 
Why? Because these two incumbents were po- 
litically powerful and they believed that if the 


offices were made appointive, they might lose 
their jobs.” 


O’Connell Defends Popular Choice 


Thereupon Mr. Joseph O’Connell, of Massa- 
chusetts, replied: 


“IT can’t agree with Judge Goodwin that the 
people regard, as a vexatious job, the selection 
of judges. I believe that the one thing the 
people will hold to is the right to select their 
judges. I was.a member of the Massachusetts 
constitutional convention of 1920-21 when this 
matter was discussed. The committee on this 
section was composed of fifteen members, four- 
teen of whom were put on because they were 
friendly to the administration in power. It was 
ill considered and was beaten. I then suggested 
the appointment of judges for a limited term. 
After two days the change was defeated by a 
vote of 9% to 99. One of the difficulties of 
our appointive system is that there is no - 
portunity for getting a judge off the bench, 
even if he is senile or insane. Since the time 
of that convention an amendment has been made 
so that the governor and his council can remove 
a judge who is mentally or physically unfit. 
Even yet we have men on the bench who are 
unfit. I believe that if the voters of Massa- 
chusetts had a chance to change to the elective 
system they would make the cone. <n 
believe that Judge Goodwin is absolutely wrong. 
I also believe that the modification of the elec- 
tive system such as Cleveland has established is 
ideal. . . There are just as many abuses 
in one system as in another. I would urge 
this Society not to be misled by the fact that 
my state stands for life term appointments for 
judges. Our lawyers are not consulted. Even 
though lists are submitted by the bar the sug- 


gestions are not acted upon. They are not en- 
tirely ignored, but they are not accepted unless 
the governor wishes to accept them, and very 
often his decision is influenced by the political 
leaders of the state. I am disappointed with 
the system in vogue. I feel that there are very 
many merits in the elective system that the 
American people will always want to keep. Nor 
am I quite convinced that the changes recom- 
mended in the southern states are entirely 
changes in policy. I think there may be some 
attention paid in Georgia to racial difficulties.” 

MR. A. JULIUS FREIBERG, of Cincinnati: 
“I think it makes no difference how judges are 
selected. The people of my state would not ac- 
cept the appointment of judges. They know 
the governor would make a political choice any- 
way. But when I was in Philadelphia I found 
that the local boss had nothing to do with selec- 
tion of judges. Any saving change will have to 
come from the bar. If you could inspire the 
bar to the point where it wants better judges, 
you could get them, no matter how selected. 
Even in our (Cincinnati) bar association we 
have some difficulty in getting improvements ac- 
cepted. After that there is difficulty with the 
newspapers, which will first of all object to the 
bar having a voice in the selection of judges.” 

MR. ALFRED Z. REED, New York City: 
“I am a layman, and if Mr. O’Connell had ad- 
dressed to me his inquiry as to how laymen 
feel about the selection of judges, my reply 
would have been that we are rather bothered 
by the number of judges of whom we are ex- 
pected to form some opinion, I think also that 
we should be rather sorry not to have some 
influence in the selection of our judges.. We 
would welcome some change which would simpli- 
fy the matter for us. I would like to ask Mr. 
Park a question—would your committee give any 
consideration to the suggestion that service on 
your supreme court should be restricted to those 
who had served a certain number of years on 
the superior bench? Is the time ripe for in- 
troducing a sort of judicial service with more 
or less regular promotions?” 


_MR. PARK: “I do not think any considera- 
tion was given to that matter. It has several 
rather obvious objections.” 


Removal of Appointed Judges 


MR. GRINNELL: “I don’t hold up Massa- 
chusetts as being perfect, and I agree that local 
conditions are important. We have never had 
appointment for life in Massachusetts; we have 
had appointment for good behavior, and we have 
three ways of removing a judge: first, by im- 
peachment; second, by vote of both houses of 
the legislature; and third, by use of the amend- 
ment calling for removal for advanced age or 
mental or physical disability. All of these meth- 
ods of removal have been employed. It has 
been emphasized that this amendment was 
adopted for practical use and that it should be 
expected to be used. Also, it is clearly not 
good behavior on the part of a judge to stay 
on the bench after he is no longer physically or 
mentally able to care for the responsibilities of 
office.”* 


1An excellent description of the Massachusetts 
system by Mr. Grinnell was published in this 
Journal, vol. xv, no. 2, p. 39. 
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MR. BIRNEY C. PARSONS, Boston: “With- 
out appointment we would not have had some 
of the most famous men of our bench. We 
should in all probability not have had Oliver 
Wendell Holmes, Chief Justice Gray, Henry M. 
Sheldon, or a number of others whose tastes, 
training and modesty would have never let them 
consent to enter a political contest. One of the 
strongest reasons for the appointive system as 
we have it, with all its faults, is that it is the 
only one that a open to the people the op- 
portunity to get the type of man on the bench 
who would not stand for an elective position. 
This is a practical consideration. Some of our 
best men are so built that they would not want 
to enter a competitive contest.’ 


MR. O’CONNELL: “I can’t agree that these 


judges would not have been elected by the peo- 
ple. I am certain that they would.” 

MR. GRINNELL: “In answer to Mr. Reed’s 
suggestion as to promotion from lower to upper 
courts, I think one objection is that it would ex- 
clude appointments to the upper court directly 
from the bar. One of the strengthening in- 
fluences on our bench, particularly in the upper 
courts, is that you get fresh blood brought in 
directly from actual practice in the courts, in- 
stead of only those who have spent years on 
the bench. Also it may be that there are different 
requirements for supreme court appointments 
than for those in the lower courts.” 

PRESIDENT BAKER: “My experience has 
been that the best chief justice is not always the 
one who has had previous service in the courts.” 





New Judiciary Article Drafted in Georgia 


[Note: The judiciary article, features of 
which were presented at the annual meeting 
of the Judicature Society on May 4 by Mr. 
Orville A. Park, chairman ef the drafting 
committee, represents the latest thought con- 
cerning the selection and organization of the 
judiciary. Georgia is the largest state 
east of the Mississippi and it has nearly two 
hundred counties. It is sorely in need of 
constitutional revision. In preparation for 
this work the University of Georgia Institute 
of Public affairs enlisted the talent of the 
teaching and law professions for the drafting 
of a constitution. This undertaking is unique. 
The Institute, in publishing the draft, says in 
an introduction: “In submitting this proposed 
constitution it cannot be said too emphatically 
that the Institute of Public Affairs is not 
trying to ‘write a constitution for the people 
of Georgia.’ What it is trying to do is to 
prepare a suggested draft which will invite 
discussion among the people generally as to 
the constitutional needs of the state.” The 
value of a draft worked out at leisure and 
wholly free from partisan or other untoward 
influences cannot be over-estimated. The 
draft and comment, as published, are copy- 
righted and extracts herein are published by 
permission. Chairman Park’s explanation and 
replies to queries follow.—Editor.] 

_ I was not asked to make a formal address, 
but to bring to your attention some proposals 
in a constitution which is being suggested for 
the state of Georgia. The proposals are about 
a new judicial system, which, of course, in- 
cludes the matter of selection of judges. I 
think that first a little background should be 
given. Our present constitution was adopted 
in 1877. The whole theory was to delegate 
as small an amount of power to the govern- 
ment as possible. The whole instrument is 
shot through and through with suspicion and 


distrust. It gives practically no executive 
power. The state is cut up into more coun- 
ties, each of them independent governmental 
agencies, than any other state except Texas. 
Our judicial system has just grown up, based 
on an act of 1804. We got along for seventy 
years with no appellate court. Then we 
established a supreme court and gave it juris- 
diction without any restraint whatever. There 
is no limit set on the cases that can come 
before it, as to size, kind or anything else. 

No printed records are made of its pro- 
ceedings, and the costs are nominal so that 
almost every case goes finally to the supreme 
court. Above the trial courts we have two 
intermediate courts of appeal which are nom- 
inally supervised by the supreme court. The 
county courts are independently organized, 
and one difficulty is that a lawyer may know 
his own court procedure but ten miles away 
in another county find that the procedure 
is entirely strange to him. There is being 
made a considerable effort for a complete 
revision, not only of our judicial department 
but of our whole constitution. The present 
constitution has been amended 199 times. We 
have eight new amendments coming up at the 
next election. The constitution is now a 
conundrum that no court can undertake to 
solve. 

Two years ago a committee of twenty-five 
representative citizens—members of the bar, 
members of our courts, and other prominent 
citizens—was formed to consider the situation 
and propose a new constitution for the state, 
in order that the thinking of our people might 
be crystallized around certain definite pro- 
posals. That committee has now prepared a 
new constitution which has met considerable 
favor. I esteem it a privilege to discuss the 


judicial section of this constitution before this 
body, because you will see that many pro- 
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posals included in it have come from this 
Society; and I should like to have the dis- 
cussion and opinions of those present upon 
our combination of these various ideas. 

In the proposed constitution we have done 
away with our present system of courts and 
combined the entire judicial power of the 
state into a single Court of Justice with three 
departments: supreme court, superior courts, 
and the county courts. The supreme court 
is to have as many divisions as the legis- 
lature sees fit, but always at least two divi- 
sions and always a criminal division’ The 
jurisdiction is left open. The chief justice 
has supervision over the judicial system, and 
we have tried to arrange for final decisions 
by the supreme court, except where all the 
judges voting concur in the opinion that a 
new trial is necessary.2_ We believe this will 
simplify our procedure. It is also provided 
that the supreme court may take additional 
evidence where it is required. 

The next court is the superior court—the 
great court of original jurisdiction, divided 
into ten great judicial districts as nearly equal 
as possible in size, population and industries, 
each with as many judges as may be required 
to dispose of the business within its limits.* 
The legislature may change the number of 
judges and the boundaries of the districts, 
but the number of districts is fixed. Judges 
may be shifted temporarily from district to 
district to provide for unusual contingencies. 
The usual jury is provided for, but only ques- 
tions of fact may be submitted to the jury.‘ 
The superior courts are empowered to exer- 
cise jurisdiction over declaratory opinions and 
the supreme court can give advisory opinions. 

The inferior courts are consolidated into a 
county court in each county, with as many 
divisions as necessary in each county. One 
division will be for probate, one for juvenile 
cases, and another may be a court of law for 


1 Each division is to have an odd number of 
justices: there can be no even division to result 
in an affirmance. 

2In a note on this section the belief is expressed 
that these provisions will almost do away with 
retrials, thus greatly expediting the disposition of 
litigation. 

*The draft constitution also contains the fol- 
lowing important provision concerning the admin- 
istration of the superior courts in each district: 
“The judges of the superior courts in each of the 
districts shall choose from their number a presid- 
ing judge whose duty it shall be to apportion and 
equalize the work of the judges in his district. 
He shall have general supervision over all the 
superior and county judges in his district. He 
may designate any judge of any court in his dis- 
trict to preside for any judge of the — who 
is disqualified, absent or incapacitated. 

‘A note to this section says that “. 
jurors are not permitted to render general verdicts. 
Instead, in civil cases, judges must submit to 
them only such disputed facts as are material to 
the issue. In criminal trials they are not permitted 
to fix the punishment. This restores the jury to 
its historical function as the trier of facts, and, 
it is believed, will materially shorten civil trials 
— produce far better results than the present 
system. 


cases whose jurisdiction is not vested in the 
superior courts.’ One judge may preside over 
several counties. The magistrate’s courts will 
be one of four divisions of the county courts, 
supervision of which latter will be exercised 
by the presiding judge of the superior court 
of the district. 


Mode of Selecting Judges 


Now we come to the matter of selection of 
judges. Georgia has tried all three methods 
discussed this afternoon.* Our deliberate con- 
clusion is that whatever method is in force 
is the worst method. The method of selec- 
tion by the people, in force now, we believe is 
intolerable. We suggest the return to ap- 
pointment by the governor with the confirma- 
tion of the legislature. But there would also 
be the additional feature of a bar primary. 
The bar would select five men, from whom 
the governor must make his selection. No 
two of the five would come from the same 
district. So far as the superior court is con- 
cerned, there would be the same procedure 
except that the bar from the district selects 
three men from whom the governor selects 
his appointee. 

Now for réappointment of judges: we have 
introduced the idea of the judge running 
against his record. If a judge indicates that 
he wishes to continue for another term, his 
name is then to be placed on a special ballot 
and the people are allowed to vote as to his 
retention. If they decide to turn him out, 
the original procedure for selecting his suc- 
cessor is gone through. The judge never 
runs against an opponent, but against his 
own record for reappointment. In that way 


‘It appears from a note that, besides the supe- 
rior courts, courts of ordinary and justice courts 
there are at present “a large number of non- 
descript tribunals whose organization, jurisdiction 
and procedure are largely dependent upon special 
acts, and sometimes upon constitutional amend- 
ments. . . . It is the purpose of the proposed 
constitution to place each of these inferior trial 
courts in one of the divisions of the third depart- 
ment, to be known as county courts, and to make 
each "division uniform throughout the state. . 
Elastic provisions are made for vesting the juris- 
diction of the various divisions of the courts in 
one or more judges, and also for creating county 
court circuits where a single judge, exercising the 
jurisdiction of two or more divisions, may serve 
several small counties.” 

The constitution is supplemented by a judi- 
ciary ordinance. “Until changed by subsequent 
legislation, the county courts under the ordinance 
are divided into four [functional] divisions: law, 
probate, juvenile and magistrates. The present 
city, county and a: court judges are made 

ges of the law divis the ordinaries, judges 
of the probate division ; and the justices of the 
peace and notaries public, who are ex officio jus- 
tices, are retained in office as magistrates.” 

It will be observed that a simple and uniform 
peers. but elastic in operation and subject to 

gislative power, is substituted for a complex con- 
geries of independent petty tribunals, some created 
by constitutional amendment. With both terri- 
torial divisions, utilizing county boundaries, and 
functional divisions, together with > super- 
vision, this local court system should able to 
function expertly and economically. 

*Election by popular vote, election by the leg- 
islature and appointment by the governor. 
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we are almost certain to retain in office those 
who have given satisfaction if they have 
proven fit persons for their jobs. This sys- 
tem removes the possibility for a new candi- 
date to get into the race and defeat the bet- 
ter man. It also prevents the judge from be- 
coming too dictatorial or autocratic. Every 
ten years or every six years, he comes up for 
re-election and it- is easy for the bar to see 


that he is not re-elected if his record has ° 


not been good. 

This same plan was proposed to the con- 
stitutional convention in Louisiana about the 
same time that we started it. A committee 
of our Bar Association first proposed it in 
1924, but it is also approximately the same 
as the plan of the Commonwealth Club of 
California. It seems to me to offer a good 
method of retaining a good judge, or getting 
rid of one who is not a proper officer, and 
doing it without a recall. 

Judicial Council With Rule-Making Power 

That ia the method of selecting judges. 
And of course we are also providing for a 
judicial council composed of the chief justice 
and other presiding justices of the different 
divisions of the supreme court and the pre- 
siding judge of each of the ten district courts. 
There will also be three lay members of the 
council and five lawyers, appointed by the 
governor. It may be too large, but it repre- 
sents the judiciary, laymen and members of 
the bar. It must meet at least twice a year, 
and besides general supervision it is given 
very full power in making rules of practice.’ 
All our present statutory rules would become 
merely the first rules and could be changed 
at any time by the judicial council. 

Those are the principal changes that would 
be made by this article. It is written in broad 
general terms, allowing for legislation by 
the general assembly to supply details. We 
think it gives a unified court, a system that 
is coordinated so that the work of the different 


™*The judicial council shall have power 
to make, repeal, alter all rules relating to plead- 
ing, practice and procedure in the several depart- 
ments of the General Court, and to prescribe by 
rules of court the powers and duties of all officers 
of the court; and by like rules, to provide for 
the admission of attorneys at law to plead and 
practice, and for the examination, licensing, sus- 
pension, disciplining and disbarment of attorneys. 
The statutes now in force regulating pleading. 
practice and procedure, and the admission and 
disbarment of attorneys, not inconsistent with this 
ee are hereby declared the first rules of 
court. 

‘The judicial council shall promulgate rules 
requiring meetings of the superior and county 
court judges of each district and meetings of 
judges of all departments. At all such meetings 
the judges shall receive and investigate, or cause 
to be investigated, all complaints pertaining to the 
courts, and the officers of the courts, in which 
they sit, and shall take such steps in reference 
thereto as they may deem necessary and proper. 
The judges shall recommend to the judicial coun- 
cil such rules and regulations for the administra- 
— es as to them may seem expedient.” 
(Sec. 


districts can be kept moving. Another im- 
portant point is that juries can be drawn from 
the whole district in case of local high feel- 
ing. The whole thing can be handled as a 
unit with a directing head. At the present 
time we have thirty-three circuits. Some cir- 
cuits may be fully up with their dockets while 
others are three or four years behind. This 
method will enable us to keep the dockets 
in the different courts abreast of each other. 
It is a method which we think will enable us 
to get good judges in the beginning and to 
retain them if they are worth while after we 
have got them. / 

The matter of how the judges of the county 
courts are to be chosen is left to the de- 
termination of the general assembly. The 
various counties of the state are so different 
in population that it is very difficult to work 
out a method suitable for all. The office of 
justice of the peace would be abolished. It 
may be that there would be two or three mag- 
istrates, but they would all be a part of the 
county court. In a small county the probate 
judge would exercise the same functions as 
the present magistrate. 

PRESIDENT BAKER: Is the power of 
the county court left sufficiently elastic to 
allow for different methods in different coun- 
ties, or would there have to be a uniform law 
worked out to suit all the counties? 


MR. PARK: As to procedure there would 
have to be a uniform law, or there would be 
hopeless confusion. [See footnote 5, supra.] 

PRESIDENT BAKER: What is the re- 
action of the state to the change from election 
to appointment of judges? 

MR. PARK: The state is coming round 
rather rapidly to the idea that the popular 
election of judges is a failure. Where they 
are elected on a ticket voted throughout the 
entire state, even for local judges, there is 
no idea who is being voted for. We came 
very near getting a law through for this 
particular change several years ago. Whether 
the people will be willing to permit the bar 
to nominate, I do not know. We are sug- 
gesting it as a somewhat ideal system. Even 
at the present time the bar practically dic- 
tates the nomination of judges. 

PRESIDENT BAKER: Acting as an un- 
official body, how do you propose to get the 
new constitution before the people of Georgia ? 

MR. PARK: There has been for the last 
ten years each year in the legislature a pro- 
posal for a constitutional convention, and we 
propose to give the people a document in 
advance of the constitutional convention in or- 
der to have something to discuss, something 
about which the thoughts of the people can 
be crystallized. 


MR. CROOK: Will this material be pub- 
lished ? 
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MR. HARLEY: The substance of Mr. 
Park’s report will certainly be published in 
the Journal of this society. I have had an 
outline of the plan on my desk for some time 
and have only postponed publishing it until 
after this meeting. 

A MEMBER: Are you dividing the su- 
preme court into more than one section 

MR. PARK: Yes, at least two divisions, 
one for criminal and one for civil cases, with 
more to be added if the need arises. 

A MEMBER: What is the particular rea- 
son for dividing civil cases from criminal in 
the supreme court? 

MR. PARK: We have got used to this di- 
vision in our state. Perhaps it is true that 
your judges can be more or less specialists 
and can handle the separate sections better 
separately. 

MR. GRINNELL: There is another ques- 
tion referring to more than the law. In re- 
gard to the superior court judges, do I under- 
stand that they are chosen by districts, but 
can be shifted from one district to another 
to meet the burden of work? 

MR. PARK: Yes, but that is meant to be 
only a temporary arrangement, of course. The 
chief justice can make these shifts to take 
care of a crowded docket in a particular dis- 
trict, or in cases where there is local feeling 
running high about a particular case. 

MR. GRINNELL: I would like to sug- 
gest that the word “inferior” be as promptly 
as possible eliminated from the discussions of 
courts. I think it is a distinctly misleading 
word. I do not think that there are any courts 
that should be considered inferior. We have 
dropped this usage in Massachusetts and com- 
monly refer to them as lower courts, or use 
some other name. I think the term, while 
technically accurate, depreciates the value of 
the court in the minds of the community. In 
Massachusetts our seventy-two district courts 
have the same jurisdiction as the superior 
courts. It is only a matter of words, but it 
involves a matter of importance for the un- 
derstanding of terms. I do not think that 
any of our courts should be thought of as 
inferior. 

PRESIDENT, BAKER: Mr. Park, you 
say that the supreme court is to render final 
judgment. Does this apply to the criminal 
section of the court as well? 

MR. PARK: Yes, we took the English 
system as a model. Let me say in answer to 
Mr. Grinnell that we do not use the term 
“inferior,” but speak of these courts as the 
county courts. 

PRESIDENT BAKER: I agree that the 
psychology of the word may be bad. If there 


were a word that meant a court of limited 
jurisdiction, it would be much better. 


CHIEF JUSTICE CHRISTIANSON: I 
noticed that you made provision for the tak- 
ing of testimony in the supreme court. What 
do you do where the case has been tried by 
a jury, and it seems that evidence has been 
excluded that should have been admitted? 


MR. PARK: Where the supreme court is 
of the opinion that taking testimony in that 
court is of value in arriving at a just decision, 
they may do so. The constitution imposes no 
limitation upon this power. 

PRESIDENT BAKER: Does this system 
permit of the use of the commissioner’s re- 
port and a re-examination of facts as well? 

‘MR. PARK: Yes, in a re-trial, if the court 
feels that additional information is necessary. 


DEAN POUND: This procedure has been 
carried on in Great Britain for more than a 
generation. Where a matter has not been 
proved by the evidence presented, but the case 
is otherwise clear, then the appellate court 
can take the evidence and affirm the judg- 
ment to avoid re-trial in cases that do not 
need re-trial. To avoid new trials in cases 
of this kind, the English courts have for a 
long time been taking evidence in the appel- 
late court. This goes clear back into the old 
common law. The court of king’s bench 
would always take new evidence where it 
seemed just. There is no greater waste in 
our appellate procedure than that caused by 
the fact that we model our procedure on the 
house of lords rather than the king’s bench. 
I don’t think that there are a large number 
of cases where a practice of that kind would 
be necessary, but it does obviate a great waste 
caused by retrials for certain technicalities. 


PRESIDENT BAKER: Does the proposed 
plan ever admit evidence from a witness not 
heard in the lower court? 


MR. PARK: Not where a long and thor- 
ough-going examination would be necessary, 
but usually this would apply where something 
is omitted that is not really controversial but 
is required for the rendering of a verdict. 
I might add that fairly recently a statute to 
this effect was passed in Rhode Island. | 
noticed a case where the supreme court di- 
rected the appearance of a witness, and ad- 
journed until he could be produced. 

JUDGE GOODWIN: I happened to be in 
the court of criminal appeals in England when 
the question was raised as to whether certain 
evidence should have been admitted. The ap- 
pellate court required the witnesses present 
that were present in the lower court, and the 
judges ruled that certain evidence should have 
been received, and demanded it. When it Was 
given the court promptly said that they didn’t 
believe it, and affirmed the previous judgment. 








Non-Partisan Ballot in Oregon 


State Bar Committee Looks Ahead to Ultimate Reform Through 
Appointment of Judges by the Executive for 
“‘Comparatively Long Tenure’ 


The committee on jurisprudence of the 
Oregon State Bar Association has given em- 
phatic endorsement to the proposal that judges 
be appointed and for “comparatively long 
tenure.” The report was signed by James T. 
Brand, MacCormac Snow and Carlton E. 
Spencer. The report was adopted, and so far 
as the printed record shows, without contro- 
versy. 

Realizing, however, that the state of public 
opinion in Oregon will not presently warrant 
submitting an amendment to the constitution 
to make such a plan possible, the committee 
reports that it gave support, as directed, to 
a bill in legislature providing for the non- 
partisan election of all judges, which bill 
became law. 

There are two things which can be said in 
favor of non-partisan election of judges: (a) 
the plan affords more scope for the bar to 
guide voters if the bar has enough energy to 
engage in this work; and (b) when the people 
learn that this ultimate effort to “take the 
judges out of politics” is not effective, they 
will be in the right frame of mind to view 
the subject realistically and to further a real 
reform. 

Probably the following may be said with 
some confidence; that partisanship is not the 
evil that we seek to scotch; few if any 
judges show any partisanship in the perform- 
ance of their duties; there is no observable 
complaint on this score. If then they are 
nominated and elected on non-partisan bal- 
lots personality will likely count in the less 
populous counties. There the judge may at- 
tend to his work and escape dread as to the 
competition which he will be subjected to as 
the end of his term approaches. (It is doubt- 
ful if in the smaller communities this will 
be different from election on party ballots. 
But it may enable deserving candidates of a 
minority party to serve the public as judges.) 

In the larger cities the non-partisan elec- 
tion method does not take the judge out of 
politics, but keeps him in politics of a ve 
undesirable kind for the whole extent of his 
term. He is in constant competition with 
every ambitious, self-seeking potential candi- 
date. He has no organization to protect him 
or campaign for him. He is therefore obliged 
to seek publicity of all kinds to keep his name 
in the public mind. He is anything but in- 
dependent or free to devote his energies to 


his duties. Of course some judges enjoy such 
a pre-eminent standing that they can forget 
campaigning until their last year, but not 
many. And what is here said is believed to 
apply equally to judges to be elected by all 
the voters of the state. 

If this analysis is well founded it points to 
the difference between small communities and 
large cities in respect to this problem. It 
also discloses the most important factor in 
the entire matter, which is that the mass of 
voters, however intelligent and however pa- 
triotic, can neither know the qualifications 
needed for judicial service nor the qualifica- 
tions actually possessed by candidates. 

Nor is this argument intended to limit re- 
form to executive appointment and life ten- 
ure. There are various other ways of ex- 
pertly selecting judges. The basic fact is 
that selection must be by expert authority; to 
secure that the electorate must act through 
its representatives. It can elect members of 
a state commission who shall receive no salary 
and shall select candidates for the nominat- 
ing ballot. Or the commission can nominate 
for each vacancy two or more lawyers from 
which eligible list the governor may appoint. 
Such a limitation on the appointing power is 
constructive, affirmative. The requirement 
that appointees shall be confirmed by the 
senate is certain to result in log-rolling. How- 
ever faithful a governor may be, he becomes 
less faithful when he has to consider the 
subsequent action of a confirming body: 

Nor is it necessary that expert selection 
shall be coupled with life tenure. It is 
enough to afford security of tenure if the 
appointment be for a reasonable term, at the 
end of which the voters shall declare whether 
the incumbent shall continue in office, pro- 
viding that the issue is not muddled by per- 
mitting all self-seekers to get nominated and 
run against the incumbent judge. 

One thing often overlooked in a hasty con- 
sideration of the problem is that when there 
is security of tenure vacancies are infrequent. 
In a state like Oregon, for instance, the ap- 
pointing power would probably be invoked 
less than once a year. A governor serving 
two years would, on the average, appoint not 
more than two judges. These occasions 
would be conspicuous and would concentrate 
public attention throughout the state. In that 
lies a factor of safety. 


’ 














Seek Reform in Judicial Selection 


Strong City Bar Associations in New York Recommend Appointment to 
Higher Courts by the Governor—City Club Wants Governor to Nominate 


It has finally dawned upon leaders of bar 
opinion in New York that the theory of 
popular selection of judges in a metropolis 
is in operation wholly farcical. The Bar As- 
sociation of Nassau County has adopted a 
resolution which declares that the people can 
do no more than cast bailots “for candidates 
selected by the dominant political parties, 
with little or no control over the choice of 
the candidates, and with the result that the 
elective system simply substitutes for a re- 
sponsible agent of appointment an obscure 
and irresponsible one.” 

The resolution is quoted in full in a report 
recently made to the Association of the Bar 
of the City of New York by its judiciary 
committee, of which Mr. Samuel H. Ordway 
is chairman. The report supplements the de- 
cision of the Association already made that 
judges should be appointed by the governor, 
subject to confirmation by the senate. 

New York-state, according to this report, 
has had varied experience. From 1777 to 
1821 judges were appointed by a council of 
appointment; then until 1846 the governor 
appointed them; since that year the elective 
system has prevailed, though several at- 
tempts have been made to return to the ap- 
pointive system. 

The report comments upon the plan for 
Cook County in the Illinois revised constitu- 
tion of 1923, which provided that the governor 
should appoint to vacancies in the eighty- 
eight local judgeships from a small list of 
nominees submitted by the supreme court. 
Judges so appointed would have their names 
submitted to the electorate at the end of each 
six year term. This is similar to the Com- 
monwealth Club plan in California. The New 
York Committee reject this, not without 
limited approval, on the ground that it in- 
volves a recall election. The plan may not 
be considered expedient for New York, but 
the reason assigned is insufficient, for the 
“recall” involved is perfectly innocuous, 
whereas under the elective system there is 
a recall periodically, with the fatal element 
that the incumbent judge must run against 
one or more opponents, rather than merely 
“on his record.” In fact the elective system 
embodies a form of recall that is far more 
deadly than the mere submission, periodically, 
of a judge’s name for popular decision as to 
whether he shall be continued in office. 

The long term of fourteen years obtaining 
in New York is a recognized factor in sta- 
bility, but on the other side is an evil as part 
of a system which results in unwise selections. 
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Bar Primaries Criticized 

The committee report discusses experience 
with local bar influence and reaches the justi- 
fied conclusion that relief cannot be obtained 
from this source in a city as large as New 
York with several associations, the aggregate 
membership of which is far below the total 
membership in the practicing bar. The point 
is well made that “the bar associations would 
be compelled to advocate the election of the 
men who were successful in the bar primaries, 
though it is quite possible that such men 
might not be generally regarded as desirable 
candidates.” The Chicago Bar Association 
has been much embarrassed in recommending 
candidates who gave little promise and no 
fulfillment. 

As to election reforms, the committee be- 
lieve that the non-partisan ballot would not 
be “particularly effective.” Strong reasons 
are urged against claims for separate judi- 
cial elections. Nomination in primaries, which 
was abandoned some years ago, is also con- 
demned. 

The committee’s report was debated at a 
meeting of the Association of the Bar held 
April 12, and the following resolution was 
adopted: 

Whereas the elective system has not actually 
transferred the power of selection of judicial 
officers from some person or group of persons 
to the people—as those who advocated such 
change in the state constitutional convention of 
1846 contended that it would—but has merely 
permitted the electorate to vote for candidates 
selected by leaders or bosses of the various po- 
litical parties, with no control by the electorate 
over the choice of candidates so selected, with 
the result that the elective system has usually 
resulted in the dominant party in each locality 
merely ratifying, by election, the candidates of 
such party, so selected, 

Resolved, that the Association of the Bar of 
the City of New York recommends that judges 
of the court of appeals and justices of the su- 
preme court be appointed by the governor by 
and with the advice and consent of the senate, 
and that action be taken to bring about an 
appropriate amendment to the constitution of the 
State of New York to accomplish such change. 


There appears to be a growth of sentiment 
in the city bar associations which will result 
in unified recommendation of appointment by 
the governor. But it seems improbable that 
the organized bar outside of the metropolis 
will support this position. If this estimate 
is correct the friends of reform might greatly 
fortify their position by uniting on an amend- 
ment which would cure the manifest evils 
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in New York City through appointment, and 
leave to all up-state counties the existing sys- 
tem until such time as they may, individually, 
vote to adopt the appointive system. Such 
an optional arrangement would be far more 
than mere expediency—it would be recogni- 
tion of the fundamental fact that popular 
election of judges, while a disgusting failure, 
a sham and a disgrace, in a very large city, 
may operate fairly well in smaller units of 
government. 


New York City Club Proposal 


The proposal made by the City Club of 
New York is that judicial ballots be non- 
partisan and that it shall be the duty of the 
governor to make a nomination for every 
vacancy with the indicative words: “Recom- 
mended by the Governor.” So far as altera- 
tion in the existing system is concerned, this 
would appear to be the minimum change 
which could be expected to bear good fruit, 
and yet it would require constitutional amend- 
ment. 

The City Club has published a brief state- 


ment of the bad situation existing, saying, 
among other things: 

“Candidates for judgeships sometimes ap- 
pear openly as large contributors to the party 
treasury, and people cannot help but wonder 
whether they sometimes represent bargains. 
[Bargaining?] After election there are judges 
who hand out judicial patronage, oftentimes 
needlessly created at the expense of litigants, 
apparently to compensate the loyalty of poli- 
tical heelers, thereby giving further cause for 
popular cynicism. Accordingly, there is a 
widespread suspicion that corruption is com- 
mon in the processes of nomination, and the 
mere existence of that suspicion among half 
the people of the state, regardless of whether 
it is well-founded or not, is enough to justify 
a change of system.” 

Of the proposed plan the report says: 

“Thus is created a judiciary that is ordi- 
narily appointive (in effect) but with the ap- 
pointments subject to challenge and to con- 
firmation or rejection by the people on due 
occasion.” 





The Platonic Mode 


Bedeviled as we are with the problem of 
selecting in our larger cities the best material 
for judicial work, and protecting our judges 
from political strain, it has probably not oc- 
curred to any lawyer that counsel can be 
found in the remote past, Our problem is 
essentially that of conciliating democratic 
control of judges with expert selection. We 
have muffed it so badfy in some jurisdictions 
that we have neither popular control nor ex- 
pert selection. 

The old Greek cities were the best ex- 
amples of democratic government. They il- 
lustrated well the tendency of popular gov- 
ernment to swing between the extremes of 
democracy and tyranny. To meet imminent 
problems Plato devoted much study and 
formulated a plan which is in substance the 
wisest ever offered. A convenient way to 
learn of this plan is to turn to Prof. Will 
Durant’s Story of Philosophy, where it is 
well summed up. 

Now it happens that Durant was chal- 
lenged to debate with the mayor of Portland, 
Ore., the question whether democracy has 
failed. We do not know what arguments 
the mayor had to offer but Professor Durant, 
in a letter to him, published in the Portland 
City Club Bulletin, harked back to the Greek 
philosopher, saying: 

“I know of no way of saving democracy ex- 
cept to put upon candidates a restriction not 


for Selecting Judges 


merely of age and residence, but of training. 

“Do you require a life-time of preparation 
from those who are to deal with your physical 
ills, and even pass laws against the prescription 
of medicines by persons unarmed with medical 
degrees? Very well; let us say that a hundred 
million, or a hundred thousand, people are as 
important as our single selves; let us require, of 
those who would rule our cities, or our states, 
or our country, that they shall have devoted 
themselves as assiduously to learning the art and 
science of administration (which differs from 
politics), as men now must devote themselves to 
learning medicine and law. And then let every 
pérson so prepared be eligible for election with- 
out any nomination; it is at the point of nomi- 
nations that our corruption centers and our 
politicians breed. Let our choice be no longer 
confined to A and B, who both belong to X; let 
it range freely among a hundred candidates. . . . 

“You say that this substitutes theoretical train- 
ing for experience; very well; let higher offices 
be open only to those who have served two 
terms in an office of the next lower rank. You 
say that we need character as well as training, 
I answer that shysters and charlatans would not 
undertake so arduous a preparation, or would 
fall by the wayside. 

“You say that the plan is undemocratic because 
it restricts office; it is; it is an attempt to combine 
aristocracy in government with democracy in 
choice; and let no man pretend that our present 
narrow choice between two evils is real de- 
mocracy. Let those who love democracy estab- 
lish equality of educational opportunity; let de- 











AMERICAN JUDICATURE SOCIETY 47 


mocracy mean not the equal eligibility of all to 
office, but the equal opportunity of all to make 
themselves fit to hold office. 

“Let every city establish municipal scholar- 
ships for the higher education of the brilliant 
children of the poor; let every road to prepara- 
tion be open, and every road to office closed 
except to the prepared. We have suffered long 
enough.” 

The Platonic prescription called for the 
training of public servants through half a 
lifetime, followed by tests in minor offices. 
An aristocratic body of administrators was to 
be provided, restoring public office to the high 
honors which it needs. But competition for 
places in this official rank was made open to 
the lowly of birth. Advancement was to come 
through demonstrated ability. 

In the choosing of judges we are already 
half way or more along the route which Plato 
counselled. The bar, from which judges are 
chosen, constitutes such a body of trained and 
disciplined officers, devoting a lifetime to the 
acquirement of knowledge, familiarized with 
judicial work and disciplined by study and 
practice. It remains for us only to adopt a 
sensible plan of nomination so that the elec- 
torate, or any appointing officer or group, can 
make no mistake in selecting. Guard well the 
door to admission to practice and to nomina- 


tion for judgeships and then, if popular ap- 
proval is deemed necessary, let the voters pass 
upon the continuance of judges after a proba- 
tionary term. If the selections are made 
properly the subsequent plebiscite will sustain 
the system. Tenure will be as secure as it 
should be. 

We have erred by withholding counsel when 
it is most needed, at the stage of nomination; 
and by requiring incumbents in the judicial 
office to submit their candidacies in competition 
with all self-nominated aspirants. There is 
no reason for surprise that dissatisfaction ex- 
ists, that the office of judge has lost much of 
its attractiveness, that our turnover of judges 
is wasteful. We do not even provide an or- 
ganization of ‘judges which can discipline in 
a measure its own individual members. We 
require our judges to live in daily fear of the 
accidents which arise in a befuddled system 
of selection and popular control. 

In their intense adherence to individualism 
the Greeks resembled our own race. They 
had brilliant counsellors; but they failed, from 
the excess of individuality, to solve the prob- 
lems of local government and national union, 
and all of their civilization except a few writ- 
ings was destroyed. 





How Much Should We Pay Judges? 


Except for a few instances judges in this 
country have received insufficient pay. This 
is presumed to account for the fact that the 
office of judge has ceased to attract the more 
successful practitioners, though the issue is 
clouded by the uncertainty of tenure which is 
also commonly a factor. Probably the trial 
judges in the first district of the state of 
New York are the highest paid judges in the 
world, considering the fact that they pay no 
income taxes. In that jurisdiction high 
salaries may exert an attraction for excep- 
tional talent and may raise the incumbent 
above temptation. But the situation has the 
effect of stimulating the political organiza- 
tion which controls nominations to nose in 
and demand a share. The collection and use 
of campaign contributions is the very life of 
political organizations in large centers. The 
salaries of the eighty-six judges in Cook 
County average a great deal more than the 
present incumbents could hope to earn in 
practice. But with primaries and elections 
and short terms these salaries are very much 
reduced in net value and the judges rarely 
enjoy any sense of ‘security. Most of them 


are constantly on the firing line, and realize 
it. The political organizations make heavy 
drags and in return give no assurance o 
election. 

Cleveland is much better off. There is a 
statutory limitation of campaign money .in 
Ohio and the Cleveland Bar Association gives 
its valuable support only to judges who pledge 
themselves to abstain from expenditures and 
refrain from attending political meetings. 
Tenure in Cleveland is practically on a basis 
of faithful service plus ability. 

The editor’s attention has been called to a 
book by Henry Lauren Clinton, entitled “Ex- 
traordinary Cases” (Harper and Brothers, 
1896), by Dean Justin Miller of the law 
school of Duke University. Commenting on 
the discrepancy between judicial salaries and 
the earnings of successful lawyers, the author 
told of the situation in New York in the first 
half of the last century. It appears that until 
the constitution of 1848 judges were entitled 
to collect one dollar for every order signed by 
them. “In New York City the judges of the 
superior court and the judges of the common 
pleas court pooled their fees.” The author 
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stated his belief that the fees amounted to 
five or six times the salaries. “In the su- 
preme court there was but one judge who 
could take fees, and he was known as the 
circuit judge. The aggregate amount of his 
fees was said to be enormous.” The author 
pointed to the moderate earnings of lawyers 
one hundred years ago and said that the 
judges received more pay than leaders of the 
bar. “It is doubtful whether any lawyer in 
the city netted from his practice annually 
anywhere near as much as the annual com- 
pensation received by each of the judges. 
The consequence was that the best legal talent 
at the bar was quite willing to accept a seat 
on the bench.” 

Our legislators have been narrow and stupid 
in most states in respect to judicial salaries, 
but popular ideas as to modes of selection and 
tenure have been far more stupid and preju- 


dicial. Lawyers bent on getting rich are 
usually temperamentally unfit for _ judicial 
office; they do not obtrude, nor can they be 
enticed. Some practitioners who possess ju- 
dicial qualifications would make a sacrifice in 
income to serve as judges if freed from po- 
litical solicitation and importunity. Many 
other lawyers of moderate income, some fit 
and some unfit, are lured by the honor of 
judicial office. It is in a sense immoral for 
the state to trade on this desire for honorable 
position, and often dangerous. Adequate pay 
should be given. But even more there should 
be assurance that the worthy judge can count 
on a career free from dependence and worry. 
A system of selection based on knowledge of 
qualifications, together with reasonable secur- 
ity of tenure, will afford a judiciary that will 
meet requirements. 





Multiplying Edward Longfield: Unitary Demands 
and Plural Counts 


By Rospert W. MILLar* 


In the year 1702, Hart sued Longfield in 
the King’s Bench in respect of an indebted- 
ness for nourishing Edward Longfield, an in- 
fant of tender years. By his declaration in 
assumpsit the plaintiff sought to avail him- 
self of the possibility of recovering either in 
indebitatus assumpsit or-on a quantum meruit. 
But the pleading so shockingly departed from 
accepted canons as to speak of a single Ed- 
ward Longfield in both connections, and Chief 
Justice Holt, in consequence, was prompted to 
read plaintiff's counsel a lesson on an ele- 
mentary branch of the pleader’s art. Said 
he: “The way had been to aver them to be 
different children * * * for here you ought 
to multiply Edward Longfield as often as you 
multiply your declaration.”? 


_ Sir Henry Maine it was who taught us how 
important a role has been played by the legal 
fiction in the evolution of law. But the same 
teaching makes it plain that as soon as the 
conditions that have called it into existence 
have ceased to be, the fiction is to be dis- 
carded for the now accessible actuality. To 
this dictate procedural reform has in general 
been obedient. It has sent into retirement 
most of the fictional devices which, once vigor- 
ous servitors of justice, have passed the day 





ome FA oP me one University. 
Hart v. ngfie od. 148; S. C. sub nom. 
Hart v. Langfitt, 2 Ld. Raym. 841. 


of their usefulness. Express color has long 
disappeared, John Doe and Richard Roe no 
longer do furious but phantom battle over 
title to land, and the casual lqsing and find- 
ing of trover, while yet in evidence here 
and there, preserves at best a furtive and 
precarious existence. But one procedural fic- 
tion there is that still holds its place in most 
of the American jurisdictions. For Edward 
Longfield continues to undergo multiplication. 
In other words, the fiction here in view is 
that involved in the use of plural counts where 
the plaintiff is suing upon a single demand— 
a use which obtains in cases where no doubt 
can exist as to the legal theory of recovery, 
as well as in cases where such a doubt is 
actively present. 

Perhaps the very picturesqueness of the 
multiple narrative has had something to do 
with its persistence. To the neophyte who 
comes upon it for the first time it has all the 
romance of unreality. He cannot but be 
fascinated by the subtle alchemy which has 
the power of transmuting a physical singular 
into a juristic plural admitting of indefinite 
multiplication. His cup is filled when he en- 
counters Sir John Holt’s immortalization of Ed- 
ward Longfield. It is brimming over when he 
reads in Samuel Warren’s “Ten Thousand a 
Year” of the breach of promise declaration 
upon which Mr. Weasel, the special pleader, 


— oe 


AMERICAN JUDICATURE SOCIETY 49 


invigorated at three minute intervals by a 
pinch of fiery Welsh snuff, was expending 
his energy. The pleader’s task we are told, 


“seemed to be rendered very difficult by the 
strange conduct of the defendant—surely the 
most fickle of mankind—who, with an extraor- 
dinary inconsistency, not knowing his own mind 
for a day together, had promised to marry Miss 
McSgquint, the heart-broken plaintiff, firstly, with- 
in a reasonable time; secondly, on a given day; 
thirdly, on the defendant's return from the Con- 
tinent; fourthly, upon the death of his father 
(both of which events were averred to have taken 
place); fifthly, when the defendant should have 
cut his wise teeth (which it was averred he had) ; 
and lastly, on ‘being requested’ by the lady— 
which it was averred she had done, and in the 
most precise and positive manner had been ready 
and willing, and then (what will the ladies say?) 
‘tendered and offered herself to marry the said 
defendant,’ who had then wholly refused and 
neglected to do any such thing. One notable 
peculiarity of the case was that all these prom- 
ises had been made and all these events had 
transpired in one particular place—and that 
rather an odd one, viz., the parish of St. Mary 
le Bow in the ward of Cheap, in the City of 
London.” 


Our neophyte may perhaps be put to it to 
reconcile such flights of fancy with the rule 
contained in Mr. Serjeant Stephen’s classic 
book, which prescribes that “all pleadings 
ought to be true”; the exception for fictions 
subjoined to the rule would hardly prepare 
for this particular accommodation. But truth 
in pleading, he comes to understand, is truth 
only in a sublimated sense, and not at all the 
common or garden variety of veritas with 
which his earlier life has been conversant. 
Who can say, therefore, that these licensed 
excursions into Cloud Cuckoo Land do not 
sefve to brighten for him the otherwise austere 
pathway of procedure? Unfortunately, how- 
ever, entertainment of its votaries is hardly 
one of the purposes of the administration of 
justice. Moreover, it may well be the case 
that the conventional departure from essential 
truth here involved has had a sinister reac- 
tion in loosening respect for that truth where 
no qualifying convention is at hand. 

It seems to have been thought by the 
framers of the New York Code of 1848 that 
its provisions would put an end to the fiction 
in question.2? This, however, has not been 
the case. The practice under the American 
codes generally countenances this manner of 
statement, despite the discouragement incident 
to provisions relating to verification of the 
pleadings. 

In one use of the multiple narrative, as 
already suggested, no question of different 
legal theories is involved. Here it serves to 
set forth divergent statements of the facts 


2 Keigwin, Cases in Code Pleading (1926) 614. 


with a view simply to avoiding a variance 
between allegation and proof of these facts. 
Necessity for this use originated at a time 
when there was no possibility of amending 
the pleadings at the trial. But it has long 
been true in all the Anglo-American juris- 
dictions, that amendments may be made at the 
trial in the discretion of the court. This 
change, therefore, has gone a long way in 
obviating the need for the multiple narrative. 
To be sure, it does not go the whole way, for 
it may often happen that the court in the ex- 
ercise of its discretion will refuse to allow 
the amendment, or else make its allowance 
conditional upon a postponement of the trial. 
Hence, some prophylactic measure is still nec- 
essary, and this is found in the facility ac- 
corded the party to make allegations in the 
alternative. This mode of allegation is per- 
mitted by the English rules and the more ad- 
vanced of the American systems. Taken in 
connection with the present liberality of 
amendment and the operation of statutory 
provisions directed to the cure of variance, 
its proper application wholly dispenses with 
the use of plural counts so far as concerns 
that practice in the relation to merely factual 
variance. 


But there is a second purpose of the prac- 
tice in question—that of adjusting the state- 
ment of facts to different theories of recovery. 
In this case the use of plural counts seems to 
be more defensible, for alternative statement 
of facts may not here be in order at all, or, if 
in order, will not accomplish the end in view. 
But the practice is even here repugnant to 
plain dealing. A note of rebellion against its 
dominance has recently been sounded by the 
Committee on Law Reform of the Association 
of the Bar of the City of New York, in a re- 
port published in June of last year. As part 
of the committee’s proposals looking to im- 
provement of the New York procedure, there 
appears the following: 


“A party shall no longer be permitted to plead 
several causes of action or counter claims arising 
out of a single transaction or connected set of 
facts, but shall be required to make a single state- 
ment of the transaction or facts, followed by a 
statement of the various legal theories upon 
which he claims to be entitled to recover under 
those facts. He may demand one or more kinds 
of relief warranted by the facts and legal theories 
pleaded, whether legal or equitable or both. He 
shall not be required to elect as between the vari- 
ous theories, but a verdict shall be rendered upon 
each separate claim, unless the court shall dismiss 
the action or direct a verdict as to such claim. 


8In England amendment at the trial was first 
pocenttent by 9 Geo. IV, c. 15 (1828) and 3 and 4 

ill. IV, c. 42 (1833). 

4 Tentative ee yy © for Changes in Civil Pro- 
cedure and Practice, formulated by the Committee 
on Law Reform of the Association of the Bar of 
the City of New York—June, 1931. 
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If there are different measures of damage for 
the various legal theories pleaded, he shall be 
entitled to recover the highest measure of dam- 
ages on any of the theories proven.”® 


Concerning this proposal, Mr. Kenneth Day- 
ton, Chairman of the Committee, in his not- 
able naper “A Program of Legal Reform in 
the United States,” takes occasion to say: 


“It was thought expedient to eliminate the prac- 
tice of pleading the same transaction in two ‘or 
more different forms, depending on different 
legal theories We could see no reason 
why .. . a plaintiff should not set forth the 
facts once and for all, and then state as many 
legal theories as he thought the facts would 
enable him to support. This would get the 
complaint down to a realistic basis.”® 


Now the interesting thing is that the Scot- 
tish procedure here follows a method which 
corresponds precisely to the committee’s sug- 
gestion. In its institution of pleas in law we 
find the very formulations of legal theory 
thus desired. For each of the parties is re- 
quired to append to his unitary statement of 
facts a “concise note of the legal proposi- 
tions”? upon which he rests his claim or de- 
fense. Thus the plaintiff’s condescendence (in 
combination with the conclusions of the sum- 
mons equivalent to the American complaint) 
and the defendant’s pleading, the answers to 
the condescendence, each consists, first, of a 
statement of the facts in numbered paragraphs, 
and, secondly, of a note of pleas in law, also 
in numbered paragraphs, briefly identifying 
the legal basis of the party’s case.® 

This example finds reinforcement by refer- 
ence to Continental civil procedure. In the 
French, Italian, and Spanish systems, to go no 
further, the parties are required to set forth 
their grounds of law as well as of fact. In 
none of them is the technique as well ordered 
as in the Scottish system, but the principle is 
exactly the same. 


With us the need of such propositions is 
not strongly felt as regards the defendant’s 
pleading, except in the case of a counter-claim, 
but for the complaint its use would always 
provide an effective and workmanlike sub- 
stitute for the practice under criticism. It 
would definitely dispose of the fiction which 
demands that what is substantially, though not 
juristically, the one cause of action shall be 
stated as if it were substantially a plurality 
of causes of action. And, at least with proper 
supplementary legislation, it would also serve 


5 Tentative Proposals, etc., p. 14. 

6 The Consensus, Vol. XVI, No. 3, p. 21. 

7 Mackay, Manual of Practice (1893) 194. See 
At pape Court of Session Practice (1916) 

8A description in some detail of the Scottish 
ractice in this regard wf be found in Millar, 
ivil Pleading in Scotland, Mich. Law R. (1932) 
pp. 556, 559, 562, 577; see also pp. 740-742. 


the purpose noted in the Committee’s report, of 
effecting a liberalization of the rules relating 
to the election of actions—a liberalization 
needed in most jurisdictions. For, as Mr. 
Dayton puts it, “it would * * * remove 
a vicious rule which frequently requires a 
plaintiff to elect, in advance, between two 
legally inconsistent causes of action,”® that is 
to say, two actions arising out of the same 
transaction and admitting but a single satis- 
faction. Moreover, it would not be with- 
out its effect upon the question as to whether 
a given amendment sets forth a new cause of 
action barrable by the statute of limitations. 
If the amendment did no more than add a 
new statement of legal theory to an unchanged 
statement of facts, the courts would find it 
easier to turn a deaf ear to the defense of 
the statute. For under the proposed method. 
the matter is stripped to its bare bones and 
the reality is made to appear all undisguised, 
namely, that what the defendant is seeking 
to have barred is merely a new theory of re- 
covery on the old facts—facts of which he has 
been fully apprised within the statutory time. 
Thus, the tendency, as it seems to us, would 
be to place the question of whether the amend- 
ment is barred or not upon its true basis, that 
is to say, whether there is factually a new 
cause of action, and this of course would be 
determinable, according to the yardstick of 
the particular jurisdiction, by the extent to 
which the statement of facts has been 
amended. 


The term “pleas in law” of the Scottish 
practice is not suited to our procedural vo- 
cabulary because of the different significance 
traditionally attaching to the Anglo-American 
use of the word “plea.” Nor could the formu- 
lations in question be well called “proposi- 
tions of law,” since this term has already 
crystallized into technical meaning in the case 
of trials without a jury. Perhaps “specifica- 
tions of law” might serve. But whatever the 
name, the institution is one strongly com- 
mending itself to adoption, at least in the case 
of complaint and counter-claim. Due to the 
fact that in the Scottish procedure the prayers 
appear in the conclusions of the summons 
and not in the condescendence itself,° some 
modification of the Scottish arrangement would 
be here in order. It would be necessary, that 
is to say, to state the specifications of law in 
advance of the prayer. Hence, in such case, 


- the complaint would consist of three parts, 


viz.; (1) statement of facts; (2) specifica- 
tions of law; and (3) prayer or demand for 
judgment. A complaint thus framed would 
offer an intelligent and undistorted picture of 


‘9 Or et loc. cit. 


10 We speak here of the Court of Session pro- 
cedure; a slight difference exists for the ure 


of the Sheriff Court. Millar, op cit., p. dss 8qq. 
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the plaintiff's case both in fact and in law: 
certainly, to use the words of the Committee, 
it would “present the case on a realistic factual 
basis.” Such a method, from every stand- 


point, has manifest claim to preference over 
one whose continued observance lays the pro- 
fession open to the charge of surrounding it- 
self with futile mystery. 





The Work Done by Judicial Councils” 


Texas 


The governor and legislature of the state of 
Texas received from the Judicial’ Council on 
December 1, 1931 its third report, which 
comprises 72 pages. A very good feature is a 
brief resume of the recommendations made 
in the earlier reports, which resulted in the 
enactment of eleven bills substantially improv- 
ing practice and procedure.’ The statistical 
report fills forty pages. The Council says that 
a great deal has been accomplished by the 
transfer of judges but evidently believes that 
this is capable of being carried farther. 
Based on a presumed service of two hundred 
days per year by 117 judges the statistics 
show that the judicial force actually fell short 
thirty-four percent. This appears to prove 
that utilization of full time by transfers 
would assist at the congested points. 

The Council submits the texts of approved 
bills, one for the protection of file papers 
and one to permit of change of venue on the 
court’s own motion. The full proceedings of 
the various meetings held are published, show- 
ing a large amount of earnest work on a 
number of topics. 


*In previous issues of this Journal a synopsis 
has been published of the reports of judicial coun- 
cils from time to time. In June, 1930 (14 Jour. 
A. J. 8. 13) appeared synopses of Ohio (informal) ; 
Oregon 1928; Massachusetts ist 1925, 2d 1926, 3d 
1927, 4th 1928, 5th 1929; Maryland 1925; North 
Carolina, Minutes 1926 and 1929; California, 1st 
1927, 24 1928; Connecticut, 1st 1928; Kansas, ist 
1927, 2d 1928, 3d 1929; North Dakota (informal) ; 
Rhode Island, ist 1927, 2d 1928, 3d 1929; Ken- 
tucky, ist 1930; Virginia, first Minutes 1928, 2d 
Minutes 1929; Texas, ist 1929. The order is sub- 
stantially that of adoption of the judicial council 
principle in the states. 

In August, 1930 (14 Jour. A. J. S. 58) were 
reported: Oregon, 1929; Washington, ist 1927, 
2d 1929, 3d 1930; in June, 1931, (15 Jour A. J. S. 
15) were abstracted the reports: Massachusetts 
6th 1930; North Carolina, 3d 1930 and Minutes; 
Kansas, 4th 1930; Rhode Island, 4th 1930; Con- 
necticut, 3d 1930; Michigan, ist 1930; Illinois and 
Cook County, ist 1931; New Jersey, ist 1930. 
In August, 1931, followed (15 Jour. A. J. 8. 53): 
Virginia, Minutes 1930; New Jersey, 1st and sup- 
lement 1931; California, 3d 1931. Additions in 
une, 1932 (16 Jour. A. J. S. 14) are: New 
Jersey, 24 1932; Rhode Island, 6th 1931; North 
Dakota (informal). 

The synopses here presented on work accom- 
+ ee in California, sas, Pennsylvania and 

assachusetts were prepared by the Hon. J. C. 
Ruppenthal, secretary of the Kansas Council. At- 
tention is called to the article following this one 
concerning the notable special report of the New 
Jersey Council, under date of May 31, 1932. 


Kentucky 

The first recommendations of the Council 
were submitted to the 1930 assembly and all 
but one were enacted. Good results are al- 
ready observable. A study of the cost of 
juries and jury trustees’ commissions shows 
a total expenditure in 1930 of $652,969; wit- 
ness fees paid by the state amounted to 
$78,680. Figures (not complete) show that 
juries were used in 7,399 criminal and 2,040 
civil cases. The report of the state inspector 
was sent to all trial judges with the suggestion 
that they endeavor to reduce the cost of 
jurors’ and witnesses’ fees. 

Of the 7,399 criminal cases tried 210 were 
appealed and reversals ordered in 82 cases. 
“This, on the whole, indicates a very fair 
degree of efficiency in the trials had. How- 
ever, compared with the total number of 
cases appealed, it would appear that the 
percentage of reversals ig high and a further 
study along the lines of reducing this per- 
centage should be continued.”? 

The report says that bills will be submitted 
later to deal with the following subjects: 

1. The elimination of needless separate 
trials wher two or more respondents are 
jointly indicted. “This bill will avoid many 
unnecessary trials which are demanded each 
year with no other purpose than to gain delay 
and wear out the prosecution.” It is proposed 
to leave the matter to the court’s discretion. 

2. Provision for a thirteenth juror to be 
utilized in case the court excuses a juror of 
the regular twelve. 

3. Power on the part of a judge to permit 
the reading of the testimony of a deceased or 
absent witness on second or later trials. 

4. Since grand juries are said to unduly 
extend their sessions in some counties it is 
proposed that the grand jury be required to 
show cause in writing to the court to obtain 
leave. 

5. Power on the part of the judge to grant 
or refuse stenographic service to a grand jury. 

6. Power on the part of trial judges to 


2 Professor Sunderland contrasted English and 
American jury trials and commented on the fact 
that in the year when fifty-seven cases were re- 
tried in Michigan there were but two in England 
and Wales. 





52 JOURNAL OF THE 


direct the sheriff or constable to take the bail 
in felony, as well as misdemeanor cases. 

7. Since the present law requires, for the 
conviction of a bribe giver or taker that 
there be two witnesses, or one witness and 
strong corroborating circumstances, and 
“Judging from the proof in election contest 
cases before our courts today corruption of the 
electorate is dangerously increasing” and such 
offenses are seldom committed publicly, it is 
proposed that no more evidence be required 
to convict of these offenses than of any other. 

8. That a peace officer with warrant be 
permitted to proceed two miles in an adjoin- 
ing county to make an arrest because “Of- 
fenders living near county lines often play 
a game resembling tag with arresting officers 
of the adjoining counties.” 

9. Special judges are now appointed by 
the chief justice and it is propqsed to repeal 
the anachronistic rule requiring commissions 
by the governor. A special judge should also 
be available from another circuit if there is 
no qualified local lawyer. A designation for 
one term should suffice for the entire case if 
it is continued. 

10. At present when a motion is made to 
have the judge vacate the bench he must yield, 
even though the grounds set up are false. To 
prevent the existing evil of using this pro- 
cedure for dilatory ends it is proposed that 
the truth of the allegations shall be determined 
ad hoc by a special judge. This is expected 
to act as a deterrent, as it doubtless would. 


Wisconsin 


The statutory Rules Committee has made no 
formal report as yet but has been engaged in 
a “considerable revision” of rules. Sub-com- 
mittees have been at work on revision of 
county court practice and on revision of the 
statutes and rules governing circuit court 
practice. 


Utah 


The new Utah Judicial Council, established 
by the State Bar under a provision of its act, 
has seriously engaged in investigations “rela- 
tive to improving the judicial structure of 
the state.” 


Idaho 


The Judicial Council reported important 
amendments and measures affecting the organ- 
ization of courts at the 1931 meeting of the 
State Bar, and the matters recommended, 
which would go far to produce a unified court 
system, have been the subject of discussion at 
bar meetings this year, looking to formal sub- 
mission of drafts for the next legislative 
session, in 1933. 


California 
Since the third report in California in 1931, 


no further report has been made. A fourth 
report is to issue in 1933. Judicial statistics 
are in course of collection for this to cover 
the fiscal year ending June 30, 1932. Close 
cooperation has gone on with the bar of the 
state, and with the law schools of the Uni- 
versity of California, Stanford University, 
and the University of Southern California. 

The legislature of California has followed 
the recommendations of the Judicial Council 
as made or modified, to enlarge jurisdiction 
of one inferior court; to authorize a steno- 
graphic reporter in large townships; and also 
other measures. Recommendations not adopted 
continue to be under study by the state bar. 
A director of research has been provided who 
will give special attention to matters of the 
judicial council. Discussions by sections of 
the state bar will be had before formal recom- 
mendations of the Council will be made as to 
legislation. 


Kansas 


The fifth annual report of the Judicial 
council of Kansas was made to the governor 
in December 1931. In 197 pages it follows 
largely the previous course of the Council. In 
the first 31 pages the scope of work is indi- 
cated. On suggestion of the Judicial Council, 
the supreme court for the first time in its 
seventy years adopted rules for the better 
handling of business in the district (general 
trial or nisi prius) courts. Later the supreme 
court on similar suggestions made amendment 
of some of its own rules. Other rules for 
district courts are under consideration. 

Under the new rules, every county in the 
state has at least one court session each 
month (except July and August) Whereas 
before such adoption, no court had to open 
new sessions more than three (in a few 
counties four) times a year. This rule has 
tended much to clear dockets of accumulations 
of dilatory motions and such matters. The 
Council ‘reprints a table of the 105 counties 
with dates set for each month by the several 
trial judges as “motion” days. 

A draft of a new judiciary article for the 
state constitution is discussed in some detail 
as to objects sought. The proposed article 
appears in the appendix “A”, and nine proposed 
bills are also set out in the appendix. One 
bill passed the 1931 legislature. It amends the 
justice of peace act so as to prevent denial 
of appeal to the poor where only questions of 
law are in dispute. 

Garnishment is discussed, and attention di- 
rected to probate procedure with a view to 
developing a complete code. This has stim- 
ulated the bar of the state so that local asso- 
ciations in over half of the state are making 
probate procedure a matter of special con- 
sideration at their meetings. 

Criminal procedure receives attention as to 
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prosecution of crime, prosecuting officers, and 
paroles of prisoners by trial courts after 
sentence. The work of the supreme court is 
set out, and causes of delay noted. 

After a further summary with figures of the 
work of the supreme court for the year ending 
June 30, 1931, summaries of the district court 
of each county follows. In accord with the 
tables 1 to 7 as in previous reports, litigation 
is grouped in three divisions: criminal cases, 
divorce cases, and civil cases other than di- 
vorce. A concluding estimate of the work of 
the Judicial Council and its reception by the 
bench, the bar and others is made, as well as 
a general view of the situations. 

After getting data af all cases from all 
district courts for five years, the Judicial 
Council of Kansas decided not to call for a 
continuation of such data for the year ena- 
ing June 30, 1932. This was not for want of 
usefulness of such data, but on considerations 
of conservation of outlay. 

The Judicial Council of Kansas has begun 
the experiment of making its sixth annual 
report in sections, to be published quarterly. 
The report is due by law on December 1, 1932, 
but part one was published in April, 1932, 
under the title of Kansas Judicial Council 
Bulletin. In form it is a periodical publication, 
and so entered at the postoffice. It is hoped bv 
this means to keep more intimately in touch 
with the entire bar and all who take interest 
in improvement of the administration of 
justice. 


Pennsylvania 


The legislature of Pennsylvania created a 
commission to study and report on the criminal 
laws of the Commonwealth. In 1928 that com- 
mission held a public session jointly with the 
district attorneys of the state. This gave rise 
to the thought of convening all judges in con- 
ference at the same time that the criminal 
commission was sitting. This was done and a 
“Judicial Section” sat with the Criminal 
Commission and the district attorneys but in 
a separate room, to give advice and suggestion 
to the Commission as might be sought or 
thought desirable. This Judicial Section was 
a voluntary body. A large majority of all 
judges of the state were present. At the close 
of the work, a resolution was adopted declar- 
ing the judicial conference of judges a con- 
tinuing body. A form of organization was 
adopted. This body was therefore the first 
Judicial Conference of Pennsylvania and has 
since been so referred to. 

Chief Justice von Moschzisker was made 
chairman and an executive committee was 
appointed. In two succeeding years the Second 
and Third Judicial Conferences were held, 
but as a purely voluntary organization com- 
posed of all judges of courts of record in 
the state. No legislative authority has been 


given, but such is looked for and to a degree 
expected. No conference was held in 1931 as 
it was thought unwise to convene until after 
the legislature had acted on previous recom- 
mendations. 

“The matters enumerated on the following 
pages will be brought before a Conference of 
Pennsylvania Judges to be held in the court 
room of the Supreme Court of Pennsylvania 
at Philadelphia, April 6 and 7, 1928.” With 
such introduction twelve numbered questions 
or propositions were submitted in a pamphlet 
for consideration. 

“Report of the 1928 Judicial Conference on 
the Criminal Law” was made in 32 pages. 
Over one hundred judges attended and twelve 
resolutions were passed as to criminal law 
and procedure. Exhibits A to E are appended 
on various matters, from the first call to the 
roll of those in attendance. Reports of com- 
mittees (41 pages) were submitted to the 
1929 conference for advance study. Alternate 
pages were blank for annotation. Matters 
presented were: expert witnesses, mental 
health, separate trial of insanity, selecting 
jurors, and verdicts by fewer than all the 
jurors. 

There was next a report by the chairman of 
the crime commission to the chairman of the 
Judicial Conference on measures recom- 
mended to the 1929 legislature, including the 
text of nineteen bills as appendix. Of 67 


_ pages, thirteen contain a summary of legisla- 


tion sought. Of measures offered five became 


laws. 

The Second Judicial Conference was held 
at Bedford Springs in June 1929. A pamphlet 
(32 pages) of agenda was sent out for pre- 
liminary study. Seven items were noted, re- 
lating mostly to subjects of earlier considera- 
tion. The minutes of the Second Judicial 
Conference (32 pages) give the summary of 
the course and fate of bills last offered. Ex- 
pert witnesses, insanity, jurors and forms of 
verdict were discussed. Various specific 
recommendations were made, and more gen- 
eral resolutions were passed. The latter in- 
cluded appointment of a committee of nine 
to make a survey of the judicial business of 
the Commonwealth and to suggest methods 
for its expedition and improvement. Com- 
mittees were appointed on juvenile courts and 
procedure therein, and on special findings by 
juries in all civil cases. A further resolution 
expressed the sense that the Conference not 
confine itself to criminal procedure, but also 
consider improvements in any branch of ad- 
ministrative law in which they appear to be 
desirable. 

A pamphlet (47 pages) of agenda for the 
Third Judicial Conference was issued with 
committee reports therein. It contains ten 
reports, also appendixes A and B, all well 
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indexed. For a survey Appendix A contained 
twelve questions as to civil cases at law, thir- 
teen as to civil cases in equity, thirteen as to 
criminal cases, eleven as to orphans’ court 
cases, two as to appeals and nine general in- 
quiries. 

Report of the Third Judicial Conference 
held April 1930 at Philadelphia (32 pages) 
gives the summary of its doings. Of 175 
judges, 117 were present. Bills were drafted 
and approved as to selection of jurors, as to 
rule making by the supreme court, also limit- 
ing time for criminal appeal to three weeks, 
also requiring prompt demand for jury trial, 
or waiver will be deemed made, and also pro- 
viding for special verdicts or findings by 
juries. 

Massachusetts 
The Massachusetts legislature of 1932 


passed four acts recommended by the Judicial 
Council. They are, chapter 118 as to holding 
inquests; chapter 130 that agreed judgments 
under a motor vehicle policy shall not operate 
as bar to an action unless the agreement is 
signed by defendant in person; chapter 157 
extending the law authorizing trial of mis- 
demeanors by district judges sitting in super- 
ior courts, and chapter 175, authorizing pay- 
ment of wages or salary of deceased employees 
not in excess of $100, without expense of 
administration in intestacy. The legislature 
called on the Council for reports on bills as 
to adjudication of paternity in illegitimacy 
proceedings, as to compulsory insurance and 
as to equity appeals, as to conditional sales, 
as to damages in motor vehicle cases, and as 
to pleadings for use as evidence. 





Plan to Unify New Jersey’s Courts 


With Strong Bench and Modern Procedure as Basis, Judicial Council 
Drafts Scheme for Reform of Archaic System of Tribunals* 


The report made by the New Jersey Judicial 
Council in December, 1931, was reviewed with 
eulogy in our last preceding number. Since 
then a report dated May 31, 1932, has been 
published concerning amendment of the con- 
stitution, to permit of integrating the very 
complex system of courts, which arouses the 
highest admiration. This report, based upon 
a legislative resolution, contains fifty-eight 
pages of analysis of the causes for congestion 
in the courts, presents a simplification of the 
scheme of courts from top to bottom, and 
reads as easily as a romance. 

New Jersey is peculiar in having made a 
sweeping reform in procedure in 1912 so that 
cases have since been litigated on their merits ; 
in having pretty well exorcised politics from 
the judiciary; but in having maintained to this 
day an archaic congeries of courts, more com- 
plex and difficult to operate than those in any 
other state, the consequence of which is in- 
ability to keep abreast of a rising tide of 
litigation. In the three decades following 
1900 the population increased 168 per cent, 
the number of judges 27 per cent, and the 
number of cases to be tried 935 per cent. 
While a simplification of the system may not 
in itself enable the judges to get abreast of 
their work, it is obviously necessary as a first 


* This is a continuation of the reviews of recent 
judicial council reports. See the June number 
(xvi-1-14) for reviews of reports made in Michi- 
gan, New Jersey, Rhode Island and North Dakota. 


step toward utilizing the judicial force ef- 
fectively and toward ascertaining at what 
places additional judges are needed. 


The people of other states will be concerned 
with the basic principles advanced in this re- 
port and the amendments recommended, but 
not appreciably with some of the specific 
changes involved. The principles underlying 
the plans are of general application. There 
are eleven principles and an attempt will be 
made to explain them briefly: 


I. The Principle of Division of Labor; 
the Four Systems of Courts—Judicial admin- 
istration may be classified under four kinds 
of courts—civil, criminal, equity and probate. 
In the first two juries are commonly used, 
but not in the latter two. Two special tech- 
niques of law and practice are employed to 
which the individual talent, temperament and 
training of judges is intimately related. The 
Council inquires: “Shall we, then, set one 
judge to administering all the law, civil, 
criminal, equity and probate, as in the federal 
courts, or shall we, as far as possible, recog- 
nize that there is a vast difference in the sub- 
ject matter of the four systems of law, wide 
variation in the weapons and machinery of 
each, and some predilection in every lawyer 
and every judge in favor of one branch of the 
law as against the other ?” The question answers 
itself. “The Judicial Council has accepted as 
its first principle the division of labor among 
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the judges in the administration of these four 
bodies of law, and has, so far as possible, pro- 
vided for their administration by different sets 
of judges. It is our belief that this makes for 
competency and expertness, not only on the 
bench but at the bar, and gives the citizens 
of the state a better quality of justice. There 
is less wasted effort, less wear and tear on 
the human beings concerned as judges, law- 
yers, litigants, witnesses and jurors than 
would be required were each of our judges 
required to administer all the law.” 


II. The Principle of a Single Task for 
Each Judge—“. it means that no judge 
shall be required to dissipate his time and 
energies in a multiplicity of unrelated tasks.” 
The chancellor, for instance supervises the 
work of ten vice-chancellors and various 
salaried referees; he presides over the open 
sessions and private deliberations of the court 
of last resort as president-judge; he sits as 
an equity and probate judge; he supervises 
probate administration; and he serves on the 
board of pardons. Justices of the supreme 
court, which is a court both of trial and in- 
termediate and final appellate jurisdiction, 
supervises administrative work in their sev- 
eral circuits and try all homicide cases. “The 
judicial council has, therefore, so 
far as possible, endeavored to provide that no 
judge shall be called upon to perform a mul- 
tiplicity of tasks, 


III. The Principle That Judges Shall Be 
Trained in the Law They Are Called Upon 
to Administer—Under the constitution, adopted 
in 1844, virtually no qualifications were re- 
quired of judicial candidates. Provision was 
made for aid for the highest court on a per 
diem basis, on the theory that eminent re- 
tired lawyers would be appointed. In part 
the theory has worked, but long ago political 
stress led to the appointment of laymen also 
to this branch of the court of errors and ap- 
peals, so that now the six judges specially ap- 
pointed to assist are commonly referred to 
as “lay judges.” Vice-chancellors are re- 
quired by law to be counsellors at law of ten 
years’ experience. The judicial council has 
taken this as a fair requirement for all judges 
except those limited in jurisdiction to their 
counties, who shall have had seven years’ 
practice. 


IV. The Principle That Judges Shall Not 
Practice Law—“Except where local courts do 
not provide enough business to engage the 
full time of a judge, they should be barred 
from the practice of law. The present law 
is discriminatory. The principle is supported 
by section thirty-one of the canons of ethics. 


V. The Principle That Judges Shall Not 
Hold Political Office—Without any prohibi- 
tion by law New Jersey judges have gen- 


erally refrained from political activities, com- 
plying with canon’ twenty-eight. “The 
common pleas judges, however, have all too 
often been expected to evidence a certain 
amount of political activity, with the result 
that that court, generally speaking, notwith- 
standing its exceedingly wide and important 
jurisdiction, has not always commanded the 
confidence accorded to some of the other 
courts. It is significant that the courts that 
are considered comparatively free of politics 
are those in which the principle of bi-partisan 
appointment is recognized, and the members of 
which have a presumptive right to reappoint- 
ment if they have satisfactorily discharged 
their judicial duties. . The matter 
seems sufficiently vital to justify the inclusion 
in the proposed constitutional amendments of 
a provision that the higher judges shall hold 
no other office in the government of this 
state or of any political subdivision or instru- 
mentality thereof, or of the United States, 
except when appointed as members of the 
judicial council.” 


VI. The Principle that Appointments of 
Judges Should Be Subject to Confirmation by 
the Senate—It is now proposed to extend this 
principle to the vice-chancellors, ten in num- 
ber, who are appointed by the chancellor. 
With the growth of numbers the relation 
ceases to be personal and intimate, as it once 
was. 


VII. The Principle That the Courts 
Should Be Built Upon a Bi-Partisan Basis 
With the Presumptive Right in Every Judge 
to Be Reappointed if His Record Warrants— 
“It is doubtful whether any of the written 
words of the state constitution relating to the 
judiciary are of any stronger force in re- 
straining the action of the governor and the 
senate than the tradition that courts having 
more than one judge shall be built up on a 
bi-partisan basis, with the judges pre- 
sumptively entitled to reappointment if they 
have rendered satisfactory service.” The 
present draft “has provided in the new scheme 
of courts a place for each of the present 
judges and has thus given recognition to the 
principle that judges who have rendered worthy 
service should be entitled to indefinite con- 
tinuance in office during good behavior.” 


VIII. The Principle of One Trial and One 
Appeal as of Right—Under the complex, al- 
most chaotic, organization now existing dual 
appeals are possible in most cases. “The eco- 
nomic waste, both from the standpoint of the 
litigants concerned and the state itself, is 
obvious. On the other hand, no single judge’s 
opinion should be final on matters of sub- 
stantive law, in part because of the danger of 
error and also because of the danger of 
arbitrary action. Every litigant is protected 
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by giving him one appeal as of right to an 
appellate court made up of at least three 
judges.” It is therefore provided that appeals 
from all law courts, civil and criminal shall go 
to the supreme court as an intermediate court 
of appeal (except cases in which judgment of 
death is involved) and there shall be no 
farther appeal except by order of the supreme 
court or of the court of appeals. Appeals 
from the court of chancery and orphans’ court 
go directly to the court of appeals. “Double 
appeals are possible only on the law side, and 
there, only by consent of the supreme court 
or of the court of appeals, which, it may be 
assumed, will be granted only in important 
cases involving matters of public interest.” 


IX. The Principle of Supervision Herein 
of the Power to Assign Judges; of the Rule- 
Making Power; of Accountability for the 
Work of the Courts—. it is obviously 
wise to place the responsibility for assign- 
ments upon one individual rather than to 
divide it among the several members of the 
court. Where the duty of assignments 
is given to the court as a whole, personal 
considerations are likely to enter, and assign- 
ments once made have a tendency to become 
vested rights.” “The chief justice [of the 
supreme court], under the proposed amend- 
ments, is given the power to assign 
the justices of the supreme court to the 
several parts of the supreme court, to assign 
the circuit judges to the several counties and 
to assign the judges of the inferior courts 
of law to such counties and duties as the 
public good may require. Thus the entire 
‘man power’ of the courts of law is put at 
the direction and immediate disposal of the 
chief justice, so that he will, at all times, have 
within his control the assigning of the various 
judges where they will best serve the public 
good. This, it is submitted, will act immedi- 
ately and persistently to remedy any undue 
accumulation of cases in one court or particu- 
lar parts of the state. The tremendous ar- 
rearages of work in circuits of the supreme 
court and in the circuit courts may be attri- 
buted in a large part to the fact that it has 
not been one man’s duty to see to it that these 
courts kept up to date with their work. The 
chief justice is also empowered to supervise 
the work of all judges in law courts which 
will enable him to relieve inequalities of 
work.” 

The chancellor is given like powers with 
respect to the vice-chancellors and referees, 
and the president judge of the court of appeals, 
the chancellor and the chief justice of the 
supreme court are required to make annual 
reports of the state of dockets as of September 
first and the nature of the work done during 
the year, in the courts subject to their di- 
rection. This will afford a complete statistical 


review of all the courts. If in either of the 
appellate courts it shall appear that a case 
has not been heard within two months after 
the appeal therein is perfected, or decided 
within two months after being submitted, the 
head of the court shall certify such failure to 
the governor, who may, by appointment aug- 
ment the force of judges. 

The draft amendments provide that the 
chief justice of the supreme court, being the 
one most familiar with the practice and pro- 
ceedings in the law courts, shall have the 
power to regulate practice in the supreme and 
circuit courts and all inferior courts of law, 
by prescribing rules of court. This power 
corresponds with the power always exercised 
by the chancellor in his court. 

“These four principles of power to assign 
judges, supervision of their work, rule-mak- 
ing power and annual reports not only impose 
very positive duties, but they also fix the 
responsibility for their performance un- 
mistakably upon the designated judges.” 


X. The Principle of Dispatch—In its first 
report the judicial council formulated this 
definition: ‘By a prompt trial we mean the 
disposition of a commercial case within two 
months after issue joined. In tort 
cases it is reasonable that a somewhat greater 
period of time elapses so that the true extent 
of the injuries complained of may be more 
accurately ascertained, but it would seem 
unjust to an injured party to withhold a trial 
from him for more than four to six months 
after issue joined. “In the second report it 
was recommended that all trial judges be 
obligated by statute to dispose of cases within 
two months after they are tried or submitted. 

It has been ascertained that the New York 
court of appeals delivers its opinions within 
two weeks to six weeks after argument; in 
Pennsylvania four weeks suffice; in Connecti- 
cut, less than two months; the United States 
supreme court averages about the same time. 
The provisions for reporting delays on 
appeal beyond two months, which enables the 
governor to appoint needed justices, as above 
outlined, is intended to assure promptness or 
place the blame for delay squarely on the 
executive. 


XI. The Principle that the Courts Exist 
Primarily for the Benefit of Litigants—In 
its first report the judicial council stated the 
fundamental rights of the litigant to be: 

1. A prompt and efficient trial of his case; 

2. At reasonable cost; 

3. Represented by competent attorneys; 

4. Before impartial, experienced and com- 
petent judges; 

5. With the privilege of a review of the 
trial court’s determination by an appellate 
tribunal composed of similar judges who will 
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render a final decision within three to four 
months after the appeal is initiated. 

“It is submitted that every change recom- 
mended by the judicial council in the pro- 
posed amendments is in the direction of 
achieving the fundamental rights of litigants. 
It is further submitted that the proposed 
amendments present a system of courts which 
will protect those rights as well as, if not 
better than, any system in forcé in any Eng- 
lish-speaking country.” 

The report contains a most interesting and 
informative brief history of the courts of New 
Jersey under the constitution of 1776, under 
the existing constitution adopted in 1844, and 
also of the development of a non-political 
judiciary under the “unwritten constitution.” 
In providing for the executive appointment 
of judges for terms of seven years the con- 
stitution of 1844 did nothing to protect tenure, 
and for a time political appointments were 
made with the evil consequences which our 
generation would presume. Governor Werts, 
himself a former supreme court justice, 
devised the plan of making appointments 
so that that court would have an equal 
number of judges from the two dominant 
parties. This principle was later applied to 
the other superior courts and has become an 
almost sacred tradition. It obviates all fear 
on the part of judges that they may fail of 
reappointment while rendering faithful service. 
It is, of course, an uncertain balancing of 
interests when compared with “tenure during 
good behavior” flatly expressed in the con- 
stitution, but it has afforded New Jersey a 
wholesome escape from evils commonly asso- 
ciated with short terms. 

In 1912 New Jersey practice and procedure 
were fundamentally modernized under the 


practice act of thirty-four brief sections and 
the thorough rule-making power conferred 
thereby. The judicial council can now proudly 
report : 


“This reform legislation (which brought tears 
to the eyes of some of the older practitioners 
who had given endless time and unlimited ener 
to the mastery of the intricacies of special plead- 
ing) has so simplified the work of framing is- 
sues ‘to the end that legal controversies may be 
speedily and finally determined according to the 
substantive rights of the. parties’ that the act 
has been cited in the twenty years of its ex- 
istence in only 152 cases rm | construed in only 
twenty of them.” 


A deserving tribute to a well drawn act and 
even more to the judges who interpreted its 
terms and made the rules! 


Having then a system of selecting judges 
which affords a competent and stable body of 
judges and a mode of procedure which serves 
litigants’ needs, there remains the equally 
fundamental requisite of an orderly arrange- 
ment of tribunals with conspicuous leader- 
ship. Given success in this last stage of the 
reform the ambitious wish of the judicial 
council to protect citizens’ rights under the 
law “as well as, if not better than, any system 
in force in any English-speaking country” 
appears to be warranted. 


The council is to be commended not only 
for its thorough work and artistic presenta- 
tion but also for the intelligent way in which 
the needs and the proposals were brought be- 
fore the public before final submission. 
Leaders of the bar and representatives of a 
score of citizens’ organizations are named in 
the report among those who received drafts 
and who conferred with the council in respect 
to the reform plans. 





“We are free citizens of a Republic, with an unprecedented opportunity 
for orderly progress, and for an ever wider diffusion of prosperity, which 
are impossible save as justice is adequately served. Let us rise to our oppor- 
tunity, and as guardians of the traditions which constitute the precious pos- 
session of our democracy, play our part in establishing and making secure 
the authority of law as the servant of liberty, wisely conceived, as the ex- 
pression of the righteousness which exalteth a nation.”—Charles E. Hughes. 











Social Aspects of the Organized Bar 


By Saut S. Kiern* 


The just and proper administration of our 
laws is a function as important to a healthy 
society as the just and proper production and 
distribution of food. We now face the anom- 
alous situation of the people being in distress 
and some without food because we have pro- 
duced too much. Two schools of thought 
propose different remedies—one believes in 
the destruction of the surplus not sold to in- 
crease the price, the other in socializing mod- 
ern machinery for the public welfare by creat- 
ing a better system of distribution. 

We are also faced with a chaotic condition 
in the administration of our laws similar to 
that of our food problem. Because we have 
too many laws, the people suffer from the 
maladministration of our laws as they suffer 
from the improper distribution of food. Here, 
too, we have those who believe the remedy 
is to scrap most of our laws, and those who 
believe that the laws are satisfactory but we 
must learn to administer them for the public 
good without fear or favor. In other words, 
we must socialize the administration of our 
laws. 

The organized bar, in our country is a mod- 
ern machine, and like the modern machine in 
industry it can be socialized for the welfare 
of society or it can be used and operated for 
special interests. When the people feel that 
there is one law for the rich and another 
for the poor, as good and bad food is dis- 
tributed to the rich and poor, the people be- 
come dissatisfied and public confidence is lost. 
To regain public sonibdetes is the problem in 
the proper administration of our laws as well 
as in the proper distribution of food. This 
cannot be done by destructive methods. The 
people need the honest administration of our 
laws as well as food. The legal mind and the 
lay mind must be recast and think in terms 
of social betterment instead of merely creat- 
ing laws. As I said at the last State Bar 
convention of California “mere eulogy of the 
profession is not enough.” We must defi- 
initely determine what part of our present 
“legal machinery” is out of gear and “change 
the shift” or, if necessary, “clean and grind 
the valves.” 


Self-criticism and Social Vision 


The Self-Governing Bar of California has 
undertaken the task of regaining public con- 
fidence, not by self praise alone, but by actu- 
ally endeavoring to learn what is wrong with 
our legal machinery and make it perform its 
proper function. Like the modern machine 
for the production of food, an organized bar 
can be used for selfish and destructive pur- 
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poses as well as for the public welfare and 
that of the profession. It all depends upon 
its leadership and the attitude of the bar. 
This, I believe, is the crux of the problem. 
The motivating power and direction depends 
upon the pilot. If results are obtained, it is 
because of the enthusiasm the leader inspires 
in the bar to co-operate and work with him 
in the accomplishment of his ideals. For- 
tunately for the State Bar of California, since 
its organization, it has had for its leaders and 
pilots men of social vision and instinct. This 
is the secret of its success and the hope for 
future constructive work. 

There are some lawyers here and in other 
jurisdictions who have real and imaginary ob- 
jections to an organized bar. From my ex- 
perience and understanding, there can be but 
one objection or fear—that of its leadership 
being usurped by the cunning, narrow and 
selfish mind. We have some lawyers who 
assume leadership in the bar who are more 
concerned about their banking connections 
than with the due and proper administration 
of the law. These men belong to the bank- 
ing fraternity and not to the legal profession. 
This, we must guard against. 

The writer’s conclusions are based upon his 
experience as a delegate representing the Los 
Angeles District to every State Bar conven- 
tion since its inception, as a member of several 
of its committees and at present a member of 
one of its administrative committees hearing 
and passing upon disciplinary matters. Often 
he has been impatient with the apparent slow 
progress being made to carry out the purposes 
of the organization, but, he has finally con- 
cluded that it was necessary for the bar to 
be cautious and feel its way in the use and 
operation of this great social machine known 
as the Self-Governing Bar of California. At 
first, it appeared as though the State Bar 
of California was being used solely to act 
as a police force to punish lawyers for mis- 
conduct, but it has shifted its activities to ac- 
complish its ultimate aim and purpose. 


Protect the Ethical Lawyer 


As a member of one of its disciplinary com- 
mittees I speak for myself as an individual, 
however, I have every reason to believe that 
I voice the sentiments of the other members 
of the committee in that we feel it our duty 
not only to act as “policemen” to protect the 
public against unscrupulous lawyers, but also 
to protect the ethical lawyer from the cor- 
rupt and vicious litigants. This is just one 
of the activities of the State Bar of California. 
It now has its unlawful practice of the law 
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committee, public relations committee, criminal 
law and procedure committee, research com- 
mittee and various other committees func- 
tioning along lines of social welfare. This 
can be accomplished only by an organized 
bar with a leadership tuned to the general 
social welfare. 

Whether an organized bar becomes a bene- 
fit or a detriment depends upon whether those 
who are members desire to socialize this mod- 
ern machine or to have it function for some 
selfish purpose. Other states can determine 
the need of an organized bar and the direc- 
tion of its operation by its desire to serve 


the public and the profession to regain public, 
confidence, or, to continue and increase our 
present chaotic situation. We are the makers 
of our own destiny. We have our choice of 
public strvice or personal gain. There can be 
no personal gain in the last analysis without 
public confidence. With the loss of public 
confidence the profession is bound to retro- 
grade until destroyed. The effect is reflected 
in the practice. Public confidence can only 
be regained by public service and public serv- 
ice can be rendered only by a completely or- 
ganized bar having for its leader and pilot 
a man with a social vision. 





Wise Counsel From a Wise Judge 


One of the outstanding state judges of the past fifty years was 
Chief Justice John B. Winslow. Much of the progress observable among 
judges and lawyers in Wisconsin may be attributed to his forceful thinking 
and plain speaking. The following is a brief extract from his address, as 
President of the Wisconsin State Bar Association, when it met in 1919 in 
conjunction with the Minnesota State Bar Association, presenting views 
which are just as pertinent today as when delivered. 


“We have been fairly prodigal in our crea- 
tion of courts. I suppose no other nation 
ever had so many kinds and varieties of 
courts; courts of general and courts of lim- 
ited jurisdiction; courts superior and courts 
inferior; courts of law and courts of equity; 
courts municipal and courts rural; police 
courts and justice courts; civil courts and 
criminal courts; courts of first instance and 
courtg of appeal; state courts and federal 
courts; all equipped with judges, clerks, bail- 
iffs and all the officers and machinery neces- 
sary for their successful operation. It seems 
that we ought to have no difficulty in obtain- 
ing justice speedily and effectively where 
there are so many courts established expressly 
for that very purpose. But there is mani- 
festly a fallacy here. The administration of 
justice is one business, not a dozen different 
businesses, and it is a business conducted by 
one principal, namely the government. A 
merchant conducting a general mercantile 
business who should open up a dozen differ- 
ent shops in the same city and equip each 
of them with a manager and a full staff of 
employes, keeping in each shop a different 
kind of wares, and compelling customers 
wanting shirts (who inadvertently dropped 
into the overcoat shop) to make a trip to 
the other side of the city to the shirt shop, 
would be considered a candidate for the in- 
sane asylum or the bankruptcy court at once. 
No such business could by any possibility 
succeed. Why? Because it violates all the 
rules of economics. We do that very thing 
with our courts. A court is not a department 


store, it is true, but many things relating to 
the economic and efficient administration of 
courts may be learned by studying the man- 
agement of a department store. 

There is no good reason why there should 
be so many courts of varying jurisdictions, 
some busy and some idle a good part of the 
time, but all doing business in lofty disregard 
of each other; there is no good reason ap- 
parent to my mind why the courts of a state 
cannot be unified and made into practically 
one or two agencies under an administrative 
head or heads who shall, like the business 
manager of a department store, have power 
to direct the conduct of the court’s business 
of the state, assigning judges to the branches 
where they are needed and where they can 
do the best work as occasion arises = 

The justice of the peace should disappear 
along with the multitudinous inferior courts. 
Perhaps he was necessary in a frontier com- 
munity when travel was difficult, but he is 
not necessary now for he is an anomaly. The 
idea that an ignorant court is good enough 
for the small litigant is an affront to the 
reason. The issues in a small case may be 
as important to the parties as the issues in 
a great case, indeed they may be more vital. 
They should be tried once by an able and 
learned court and stop there. The unlimited 
right of appeal which now exists makes the 
litigation of small claims a farce in which 
neither party wins and both parties come out 
poorer than when they began. The appeal is 
a mistaken kindness. It should not exist. 
and for that reason, if for no other, the trial 
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should be before an able court. 

Outside of the metropolitan district of 
Milwaukee there should be at the most but 
three courts in this state; the county court 
for the probate business and the smaller civil 
and criminal business; the circuit court being 
as now, the court of general jurisdiction for 
the ordinary civil and criminal business; and 
the supreme court with appellate jurisdiction 
and the original and supervisory jurisdiction 
given to it by the constitution. All this could 
be accomplished without changing the con- 
stitution. 

I am not to be understood as maintaining 
that the inferior courts of the state with spe- 
cial charters are not doing good work. I 
believe they are but I am simply opposing a 
system which multiplies courts of independent 
and conflicting jurisdiction, increases expense, 
wastes judicial ability and defies the first 
principles of economics in the administration 


of the public business. 

I have not been endeavoring in this ad- 
dress to convince you that our court system 
is a failure nor that injustice is the rule in- 
stead of the exception; the facts do not war- 
rant any such conclusion. I have been simply 
trying to state clearly that which seems to 
me very plain, namely, that there is still great 
room for improvement in our methods of ad- 
ministering justice. . , . If we be “men that 
have understanding of the times to know what 
Israel ought to do” there can be no doubt as 
to what we shall do. We shall make our 
Bar Associations great Civic Armies includ- 
ing within their memberships the great body 
of the profession instead of mere fragments 
as is the case now and we shall move for- 
ward with solid united front as leaders and 
not as camp followers in the great battle for 
the simple, efficient and prompt administra- 
tion of the law. 





Dominant Factors in English Crime Control 


Prof. Pendleton Howard, of the University 
of Idaho, is the author of a recent book pub- 
lished by the Macmillan Company, New York, 
which is entitled Criminal Justice in England 
—A Study in Law Administration. The book 
sets forth quite fully the administrative end 
of criminal justice and especially the matter 
of prosecutions. While in our country prose- 
cution has always been considered a govern- 
ment function, in England the ancient con- 
ception of the duty of the injured person to 
employ private counsel for prosecuting still 
plays a large role. Under the Home Office, 
however, provision is made for public pros- 
ecutions at the discretion of the secretary, and 
it is common to employ professional prosecu- 
tors in all cases in which the state has a spe- 
cial interest, as in offenses against the admin- 
istration of justice or any other government 
function. 

In London the police employ counsel to 
prosecute generally; this cannot be considered 
different essentially from our system, for it 
is public, and not private prosecution. In the 
lower criminal courts generally the clerk, who 
is lawyer, interrogates witnesses, and serves 
practically as prosecutor. 

The assumption that we rely wholly on pub- 
lic prosecutors is by no means true. In our 
larger cities, where prosecutors are commonly 
inexperienced lawyers without proper super- 
vision, it is a common thing to see privately 
employed prosecutors, and this practice will 
increase unless we have a reformation of the 
state’s attorney’s office. 

Professor Howard, who devoted a year’s 
study in preparation for writing, brings out 


one fact concerning present day British jus- 
tice which is vastly more important than all 
others, though as yet little commented vpon. 
The fact is that in recent years the magis- 
trates have been given jurisdiction over all 
but the most serious indictable offenses as 
well as all non-indictable offenses. The op- 
tion as to trial is retained by the respond- 
ent, but since he nearly always wants speedy 
determination (as against waiting in a cell) 
he waives jury trial, and the magistrates’ 
court affords early trial and final decision, 
sifbject to an occasional appeal. 

That is a tremendous innovation, 
brought about after cautious experiment. 

The magistrates are appointed for life by 
the Lord Chancellor from the lay citizenship, 
and they receive no emolument. There are 
about 25,000 magistrates in England and 
Wales. It takes two magistrates to try a 
case and ordinarily there are three. Not 
only does this practice afford summary dis- 
position of cases but it utilizes the social 
judgment and wisdom of a select class of 
lay citizens, both men and women. Criminal 
justice is, for the greater part, amateur, and 
very close to the people. This may account 
in part for the fact that public opinion is 
strongly set against criminal conduct and it 
is a matter of shame to be convicted, There 
are no heroic criminals in England; they are 
seen to be what they are, social failures, who 
must be restrained. It may account also for 


one 


a marked lessening of animus by the judges 
against these social failures, and the conse- 
quent reduction of prison penalties, which is 
the principal factor in the present disuse of 
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a large number of prisons. With short terms 
the turnover is rapid and fewer prisons are 
needed. The imposition of shorter terms 
arises from commiseration of offenders and 
from a sense that a subsequent offense will 
be certain to result in speedy apprehension. 

There are indications, it would seem, though 
Professor Howard takes no note of mere 
tendencies, that the English have gone too 
far in “humanitarian” sentiments. The word 
is put in quotation marks because pity for the 


offender may be anything but genuinely hu- 
manitarian. There have been in the past year 
or two an increase in crimes similar to those 
common in our cities; the use of stolen auto- 
mobiles, the flourish of guns, holdups and day- 
light robberies. From police patrolling to 
prison administration the English system is 
admirable, but human nature has its beastly 
failures. Unless means can be found for 
identifying the incurable criminals it may be- 
come necessary to increase all penalties. 





News and Comment in Brief 


An Enlightened Admission Rule in Oregon 


Oregon is one state in which a reasonable 
limitation has been placed on the number of 
times an applicant for admission to the bar 
can take the state examination. Under su- 
preme court rules adopted last September, 
which require three years of law school study 
or four years of study otherwise, provision 
is made that no applicant for admission shall 
be entitled to take a third or subsequent ex- 
amination without first having obtained from 
the supreme court an order permitting him 
to do so; the petition for such order must 
be supported by at least two affidavits from 
attorneys of good standing showing that the 
applicant has diligently pursued his study of 
law since his previous examination. 

It may be presumed that some applicants 
who fail twice will not be permitted to go 
farther. If the failure has twice been con- 
spicuous the supreme court cannot well hold 
out further encouragement. 

This rule does not go as far as was sug- 
gested in the February number of this Jour- 
nal (p. 157) but it is positively iconoclastic 
when compared with the absurd rules pre- 
vailing in certain other states. If there is 
in any state a provision presumed to cover 
this situation fairly, or one more drastic than 
Oregon’s, the editor would like to hear of it. 





Admission on Diploma in Texas 


The question of admitting to practice grad- 
uates of local law schools is one which has 
been debated for a long time in a fcw states. 
In some instances the favored law schools 
have asked for a repeal of the exemption, on 
the ground that they.did not wish to carry 
the responsibility. They doubtless thought 
it was wholesome to have the student fear 
two masters. The extreme limit of generos- 
ity in this respect, however, has been the 
state of Texas, which until recently admitted 
graduates of about four score law schools 
without examination. As admission rules 
were tightened in other states Texas became 


a lodestone for graduates who failed to pass 
bar examinations in other states. Recently 
the situation, so obviously unfair to Texas 
lawyers, has been alleviated by an amendment 
to the rules which provides that a graduate 
from a law school approved by the American 
Bar Association who shall apply within one 
year from graduation shall be admitted with- 
out examination provided the same privilege 
is extended to all graduates from the same 
school by the state in which the school is 
located. As there are few such states the 
amendment nearly wipes out the objectionable 
privilege. The amended rules still permit 
graduates of seven Texas law schools to be 
admitted upon diploma. 





Crime News and Easy-going Judges 

In an article in the Baltimore Evening Sun 
on May 25 Mr. Charles T. LeViness, a prac- 
ticing lawyer, discussed the rights of news- 
papers in respect to court proceedings. 
Through waiver by the respondent a Mary- 
land judge may bar from the courtroom all 
persons not absolutely necessary in a criminal 
trial, thus leaving reporters to pick up what 
they may by hearsay. (Dutton’s rape trial, 
123 Maryland Rep., 373.) “If the trial judge 
may, with the consent of the accused, bar 
spectators and newspaper men from his court- 
room in his sound discretion for the promotion 
of justice, it follows that he may admit them 
subject to qualifications and limitations im- 
posed by him for the same reason. At least 
one case is on record where a trial judge 
admitted reporters om condition that they 
promise not to publish any part of the pro- 
ceedings until after the trial was completed. 
(U. S. v. Holmes, 26 Federal Cases, 360.)” 
Continuing, Mr. LeViness sums up in these 
words: 

“Speaking for myself, after years of close 
contact and observation, I believe that fair, 
accurate and temperate accounts of court pro- 
ceedings do not hinder, but promote, public 
justice and may,even operate as a deterrent 
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to crime. But the press should realize that 
its exploitation of the courts has been pos- 
sible not so much by right as by the grace 
of an easy-going judiciary. 

“And those who are prone to lambast a 
newspaper for its treatment of crime news 
should know that the judge is the boss of his 
courtroom and all that goes on therein, in- 
cluding newspaper reporting. But the judges 
show little interest. Some are frankly in- 
different and others seem unaware of their 
rights and powers. Judge after judge sits 
idly by while the courtroom scene beneath 
him is transformed into a three-ring circus 
for the nation. And, indeed, many of them 
seem to enjoy it all hugely! The fault, dear 
judge, is not in thy stars but in thyself.” 





Soliciting and Division of Fees 

It is essential to the proper functioning of the 
courts and to the impartial administration of 
justice that the members of the bar be independ- 
ent of outside control; that they be free to exer- 
cise their best judgment in assisting the courts, 
as officers of the court, in the administration of 
justice, and that they have no obligations to any 


. lay organization which would prevent them from 


properly performing their functions in the ad- 
ministration of justice. The rule which pro- 
hibits members of the bar from soliciting pro- 
fessional employment is absolutely essential in 
maintaining the independence of lawyers from 
outside control. If that rule is abandoned, every 
lawyer would immediately find that he must de- 
vise ways and means to meet the competitive 
methods of his fellow lawyers. Many would at 
once ally themselves with lay organizations of 
one sort or another to do this soliciting for them, 
instead of organizing their own soliciting or- 
ganization. Such lawyers would then be in a 
position where they would be dependent on the 
favor of the lay organization for professional 
employment, and not having any organization of 
their own, they would not dare to incur the dis- 
favor of the organization which acted as their 
feeder of business. Thus an intolerable situation 
would develop—no client would ever know how 
much of his fee went to his attorney, and how 
much to the layman who was soliciting employ- 
ment for the lawyer; no client would know what 
secret alliance his attorney had which would in- 
terfere with the proper handling of that client’s 
difficulties; and the courts would be constantly 
impeded in the administration of justice by the 
lack of an independent bar—Excerpt from an 
article entitled “Supression of Soliciting of Legal 
Business,” by Mr. Oscar J. Seiler, in California 
State Bar Journal, vol. vi, no. 6 





Too Much Privilege 

In his address to the American Law In- 
stitute on May seventh Judge Samuel Sea- 
bury spoke of the privilege of secrecy between 
lawyer and client as one that is necessary in 
private cases, but “. there is no public 
reason which can justify this privilege being 
extended so as to make impossible the proof 
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of bribery which attorneys commit on behalf 
of their clients.” 

He also said that the privilege against self- 
incrimination should be waived in all public 
contracts and taken from public officials, as 
to their private as well ag their public acts. 

Can we-expect legislatures to hop to this 
reform? Judge Seabury seemed skeptical 
even of the support of bar associations. 





Attacks Parasites on Legal Profession 


“To rid the legal profession of the parasites 
would do a great deal of good and return to 
the lawyers that type of law work which was 
formerly theirs. But it is the history of the 
legal profession that lawyers rarely defend 
their own firesides. The last thing a bar 
association does is to protect the legal rights 
of its members.” ' 

This opinion was expressed by Henry 
Ward Beer, president of the Federal Bar 
Association of New York, New Jersey and 
Connecticut, in an address published in the 
Bulletin of the New York State Bar Asso- 
ciation (Feb., 1932). 

President Beer defines as parasites the fol- 
lowing persons: 

The lawyer who starts an action knowing 
there is no merit in it. 

“The lawyer who sells his name and char- 
acter to a corporation either as an employe or 
under retainer and lets it prey upon the public 
in any form, knowing that when it is caught, 
his influence, not as an honest lawyer, but as 
a man with pull will get the crooked corpora- 
tion out of trouble.” 

Certain patent attorneys not lawyers, who 
“render legal opinions for pay on all ques- 
tions of contracts and torts that may bother 
an inventor.” 

“The use of the word ‘lawyer’ or ‘lawyers’ 
should be prohibited when used in connection 
with any corporate title such as ‘Lawyers 
Title Co.’ or ‘Lawyers Banking Company’.” 

Laymen who take fees for representing in- 
jured persons before compensation boards. 

The “glorified bookkeepers” who practice 
before the income tax and estate tax divi- 
sions of the treasury department. 

Members of the “Association of Practition- 
ers Before the Interstate Commerce Commis- 
sion,” not being lawyers, who argue and sub- 
mit briefs on constitutional questions of inter- 
state law. “In fact, it is the proud boast 
of most state and government commissions 
and boards that any citizen may represent 
any other citizen, and practice before them.” 

“May we not as a reorganized Federal Bar 
Association . . . influence congress to 
pass laws that will scrape the ship of its para- 
sites and barnacles, so that the legal profes- 
sion may move forward, without such hin- 
drances, in the public welfare? And may 
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we not prod state bar associations to re- 
newed efforts to make the legal profession an 
intimate personal relationship between man 
and man?” 





Valuable Address on Illegal Practice 


“The exclusive privilege of the lawyer to 
practice his profession does not exist because 
of any desire on the part of the public to do 
him special favors. His sole claim to that 
privilege is his special fitness to render to 
the public a necessary expert service in the 
science and art of applied jurisprudence, which 
service can only be supplied to the public by 
a specially trained group of experts in the 
law. Like the public utilities, our franchise 
is granted us upon the idea of public interest, 
convenience and necessity.” 

So begins an address entitled The Illegal! 
Practice of Law by Lay Agencies which ap- 
pears in the April, 1932, number of the Mich- 
igan State Bar Journal. The author is Mr. 
William K. Clute, president of the Grand 
Rapids Bar Association. The address as pub- 
lished is amply documented and is one of the 
most thorough and most seasonable articles 
on the present situation of the bar that the 
Editor has seen. 





Great Saving Through Use of Supreme Court 
Clerks 


Chief Justice Lester, of the Oklahoma su- 
preme court, presented astonishing figures 
concerning assistance given to his court by 
the “law clerk system” after seven months 
of test, in a bar association address which 
was published in full in the April number 
of this Journal. With credit to the excellent 
Oklahoma State Bar Journal we are now able 
to summarize the situation at the completion 
of a full year, ending April 1, 1932. 

During the preceding »year the supreme 
court, assisted by the supreme court commis- 
sion, wrote 654 opinions and disposed of a 
total of 849 cases. Under the law clerk sys- 
tem the year recently closed showed a record 
of 1046 opinions and a total of 1266 cases 
disposed of. Under the commission system 
the cost per case paid by the state averaged 
$171.61; under the new system the cost aver- 
aged $94.31. A met saving of $97,861 was 
effected. 

It is obvious that much of the time spent 


by justices of appellate courts is devoted to 
work purely clerical, which can as well be 
done by competent assistants, giving the jus- 
tices more time for their essential function, 
and the figures submitted prove this in- 
dubitably. These judges are notoriously hard 
workers. Since it is also proved that money 
can be saved, as well as an increase in the 
number of cases disposed of, it should not be 
difficult to secure legislative sanction for as- 
sistants in all states. It is also obvious that 
the service rendered by clerks constitutes such 
valuable training that the most capable young 
lawyers can be obtained, and at moderate 
salaries. Finally such assistance should eventu- 
ally enable appellate court judges to carry 
only reasonable loads, which would be con- 
ducive to the highest grade of performance. 





Judging Our Judges 

The Chicago Bar Association, as a prelim- 
inary to advice to voters, has requested its 
members to answer questions concerning 
twelve municipal court judges whose terms 
will expire in 1932. These are the questions: 

Have you appeared in his court? 

Does he open court promptly? 

Is he diligent in the despatch of business? 

Is he patient and courteous? 

Is he attentive and fair minded? 

Does he possess legal ability? 

Do you have confidence in his integrity? 

Do you regard him as an able judge? 

Such queries are likely to make Canadian 
lawyers smile and to appear impertinent to 
Canadian judges. But, as the Association says 
in an accompanying letter: “In communities 
so populous as Chicago and Cook County the 
people cannot know their judges, and the 
candidates for judicial office, as they are 
known in smaller communities.” And in 
Cleveland and Los Angeles the answers to 
similar questions have afforded needed in- 
formation. 





Bar Activity in Los Angeles 


The membership of the regular and special 
committees of the Los Angeles Bar Associa- 
tion now numbers four hundred and forty- 
six. A number of the committees hold weekly 
meetings and some meet twice a week. The 
Association publishes an excellent monthly 
journal. 





Only when we come to look upon the problem of admissions 
from the point of view of the public welfare can we hope to secure 
to the public a bar in which incompetence and dishonesty are re- 
duced to a minimum.—Marion R. Kirkwood. 
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This new work, in 15 volumes, contains every 
Michigan case from the earliest times, and is always 
down to date. 


Through the “Life-Time’’ plan of Cumulative An- 
nual Pocket Parts, inconvenient supplemental 
volumes are done away with, and each volume of 
the Digest is always kept to date within itself. 


This is the same “Life-Time” plan of Cumulative 
Annual Pocket Parts which has proven so successful 
in the U. S. Code Annotated and in our recent 
State and Reporter Digests. 


Our convenient plan of payment makes it easy for 
you to put this valuable reference work in your 
library as it is published. 





Send for Complete Information 


West Publishing Company 


St. Paul, Minn. 
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